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ABSTRACT

This thesis focuses on the rights of the child in ex$go the inter-country adoption.
It aims to seek the notions of cultural relativismtivwn those fundamental rights
which are immediately applicable on the process ddpion. The thesis bases its
theoretical framework on the current discourse onuheversality of human rights.
The theory of the three levels of cultural relativism is agghlon the Hague Convention
on Protection of Children and Co-operation in Respddnhter-country Adoption to

demonstrate the cultural relativism of the Conventionfiisel

Vi



INTRODUCTION

| used to have a child friend called Erik. His paeoame from Madagascar to study
in the socialist Czechoslovakia and fell in love. Uniimately, they were too busy or
too young to take care of him so he spent much ofrtfeacy with a director of their
students’ house and his wife. After his biological parents had broken up and left
the city, Erik was adopted by the Czech couple. He naased in the North-West
Bohemia and became probably the first black ice-legcgoalkeeper in the Czech
Republic. Thus, without even realizing it, | witnessed iater-country'interracial

adoption at the age of five.

The inter-country adoption experienced a huge boorthe past decades becoming
an important topic on the practical and the theigag¢tievel. The number of children
adopted from abroad had been constantly since the 1®%@sso were the issues
connected to it. But what are the reasons and coresezps of such adoptions? What
makes the inter-country adoption controversial isprect to the rights of the child
and who is really benefiting from it? Those and manyrenquestions arise around
the topic. The complexity of the modern world, its stures and its processes does

not make the answers easy ones.

In this thesis | do not aspiren explaining all positive and negative aspects of
the inter-country adoption; neither | intend to gui@s its moral aspects since it is
not possible to propose a general explanation atetscribe every single determinant
of the inter-country adoption. Rather, this thesis &Bs1on what allows the inter-
country adoption to become an internationally dssmd topic, what are the origins
of the inter-country adoption and how the culturdedmines the overall attitude
towards the inter-country adoption. The cultural tieigy originates from the main
debate on the human rights which is ongoing betwé¢lee universalists and

the relativists.

! This adoption was inter-country only on a hypottatirasis, since Erik obtained the Czechoslovakian
citizenship at birth, because his parents were paanaresidents in Czechoslovakia.
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| focus on the Hague Convention on Protection of Childresh @o-operation in Respect of
Inter-country Adoption (Hague Convention or Convenjiorhich besides the United
Nations Convention on the Rights of the ChildNNCRC) is the sole legally binding
international and global document dealing with dhdn rights in respect to
the inter-country adoption. |explain the cultural efebination of the Hague
Convention based on the cultural relativism of bokildren rights and the concept
of the inter-country adoption. Regarding the Haguenwmtion, |lam not
particularly concerned with its practical implicanis, even though | mention a few of
them within the text to illustrate the reality andetimplementation of the inter-

country adoption.

To analyze the cultural relativism of the Hague Camv@n | use JackKDonnelly’s
theory of the three levels of relativity of human rightde asserts that every
international convention can embody different lev@iselativism in the scope of its
articles. | prove that the Hague Convention can balymed in such way as well
There are three main perspectives of the culturahtngty within the Hague
Convention- the perspective of universality/ relativity of theghis of the child
the perspective of universality/ relativity of the defioh of a child and its
implications regarding the rights of the child; artde perspective of cultural
determination of the substitute child care in differesocio-economical units under
specific cultural-historic circumstances. These thdémensions make it impossible
for the inter-country adoption to be a universallycegmted concept, and thus it
should be mirrored in the respective Iinternationagidlation. Moreover, at
the lowest level there are significant practical (maieconomic) determinants of

relativity.

Evolving from the theoretical framework of the culturalativism of human rights

elaboratedn the Chapter I, | submit following research questions:

- To what extentare the fundamental rights of the child culturallyate and

how does the cultural relativity effect the inter-coun&adoption?



- Within the scope of the Hague Convention on inteu+toy adoption, which
levels of relativism of human rights according to rielly can be identified

and how do they influence the practice of the inter-countryp&don?

| state that analogously to human rights the praaticadoption (and thus the inter-
country adoption) relies on cultural and religiousngiples which significantly vary
in different societies. Furthermore, in parallel withhe concept of human rights,
| presume that the institution of the modern adoptioras imposed on those
societies from outside. | emphasize the controverg@ition of the inter-country
adoption which on one side is seen as a tool tisfyatertain rights of the child,
while at the same time it might violate them. Prowdi#at the Hague Convention
remains the most important international legal instrumreartdling the inter-country
adoption, it is crucial to think about whose righitsght be jeopardized; in other
words, to identify the possible victims of the Haguen@€ention approach towards
the inter-country adoptions. This might be explaimgd a historical evolution of
the modern inter-country adoption and its negatiffeces as well as via analysis of

countries actively participating on the Hague Conventioaftthg and finalization.

The Hague Convention originates in the necessitgupport collaboration between
states in respect to the inter-country adoptiond ao create a legal framework
responding to widespread illegal activities closelierconnected with them. At the
end of the 1980s, there was no mediating mechanism awede tivere many
duplications, delays and possibilities to exploitetlsystem of inter-country
adoptions. Opinions on advantages and disadvantafjeahe facilitation system
introduced by the Hague Convention diverge remarkably from utmaidtics of
the state interventionn the inter-country adoption, to defenders advocatiog
further extension of the Hagu@onvention’s competences. While the majority of

authors aims to analyze practical, legal or moral asped the inter-country

2The term of modern or formal adoption refers to Western (predominantly Catholic) institution of
substitute child care where a child becomes an intggaat of his/ her new family. The adopted child
is perceived as equal in all aspects of family Ifetbiological child.
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adoption and effects of the Hague Convention, my gsatio highlight cultural
specifics of different approaches and to argue tharlooking the importance of
cultural sensitivity and the lack of culture-orietitem unease a successful

implementation of the Hague Convention in many countriggénworld.

In this thesis, | am using sources from various satolworking in different
disciplines such as international law, sociology,lanpology, international relations
etc. | am also using multiple case studies to gdimerdahe positive and negative
aspects of the inter-country adoption with respeclotal culture. In the Chapter 2
I list important scholars grouped according to thprimary approach towards
the inter-country adoption, because | found crucialiftroduce their bias which
influence information and data they work with. Especiallytconersial topics- such
as the role of private adoptions suffer heavily from on-purpose selected data.
In such cases, | work with both sides to demonstratefieion diversity. Moreover,
| acknowledge that a majority of the sources is fradme U.S. authors, given that
the inter-country adoption is a phenomenon partidylamportant for the U.S.
citizens. Authors coming from the predominantly semgdcountries or Europe are
rare, but | do emphasize their opinions, because treyg a different point of view
on what is usually perceived as ultimate good with a fesues. | am also working
with articles and books from different periods of tinb®cause the evolution of

the inter-country adoption is dynamic and the main issuasagt over time.



1. THEORETICAL FRAMEWORK AND METHODOLOGY

1.1. CULTURAL RELATIVISM AND HUMAN RIGHTS

A simple definition of human rights is a great paftcurrent discourse. Often their
content and origin are topics of endless argumentawS(2008: 265-268) believes
that morality and ethics are the core principlesdgng the human rights norms but
suggests that morality cannot always be transforméal a form of law. In terms of
policy-making theories, Shaw observes and acknowdsdge human dignity as a key
concept of human rights law. Remel985) indicates four potential justificatioro$
the human rights existence: 1) divine or God’s authority; 2) natural law; 3) intuition

or morality; and 4) international law and internatamegimes. Even though, each of
the above justification can be used to defend a paler human right, all of them are
also subjects to criticism which will be further btrated. ImportantlyDonnelly
(2003) distinguishes the constitutive and the regulafivection of human rights
arguing that theyimit and condition states’ power while determining human beings
as political subjects on their own. These functions @specially important in cases
where the model of the Weberian modern state isfulbt functioning, mainly due
to the overuse of the legitimate violence or adntmason based on other structures
but meritocracy. Particularly the issues based dashes between the seat
sovereignty and the human rights protection mades tbpic an integral part of
international relations. Forsythe (2012) describes a comateld yet partially
successful incorporation of the human rights provisiamo resolutions of the UN

Security Council.

According to Shaw (2008: 265-269) the origins of the humaintsigdate back to
the 17" century and are lindd especially to the work of John Locke who defined
the right to life, liberty and property, and thus cexhthe concept of rules superior
to the free will of the ruler. Kalin and Kunzli (2011) higght that new concepts of

individual liberties and rights were proclaimed the USA Constitution, while
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the French Revolution defined the rights and therties of a man in the Declaration
of the Rights of Man and of Citizens which played a crucial molshaping a perception
of a human being, although on the national level dnllie very first international
human rights legislation dealt with slavery andksievounded or imprisoned
soldiers and it came into existence during thé& te@ntury (Shaw 2008) and are
interconnected with foundations of the Internatio@@mmittee or Red Cross and
the anti-slavery movement in the United Kingdom (i&te, Alston, Goodman 2008).
On the top of that, new human centered principleswaaiwith industrialization in
order to eliminate its negative effects on workingss population. Ross (2010) points
out the controversial topics arising in the™l@entury such as serfdom, harmful
working conditions or child labor. Moreover, the impoishment and
proletariatization of the working class led aaeaction of leftish ideologists (such as
Karl Marx and Fridrich Engels), feminists and to théernationalization of the topic.
This Europe-based discoursked to establishment of the International Labor
Organization based on tripartite composition of cadlediion between workers,

employers and governments.

However, it was only in the 30century that the human rights principles became
animportant part of the international law. The estdbhent of the League of
Nations shifted the protection of human rights towsaadnew direction- freedom of
conscience and religion, fair treatment of native plapians, protection of minorities
and right to petition (Shaw 2008: 270-272). This is not to ##t the League of
Nations focused on the human rights as we do nowsddgfluenced by
the atrocities of the World War I, the League of Natscas well as the Treaties of
Paris of 1919 to 1921 emphasized the protection of minonitidser than individuals
(Steiner, Alston and Goodman 2008). Still the real changlbweald the end of
the World War Il and closely correled with avigorous increase of non-

governmental human rights organizations, intergowegntal bodies, human right

® Nevertheless; the Marxists criticize the proclaimediversality of human rights while mainly
promoting the rights of bourgeoisie (Kochi 2000).
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courts etc. Despite not legally binding, the Univémaclaration of Human Rights,
later accompanied by two legally binding Covenamteant a huge step towards
international recognition of universal human rightsngiples. The war tribunals in
Nuremberg and Tokyo in addition to that; presentedneawv phenomenon of
individuals accountable for war crimes and interaaél responsibility of individual
rights (Steiner, Alston and Goodman 2D om the very beginning, the approaches
towards the human rights varied significantly in Western bloc, the Eastern bloc
and the Third World countries. The West focused maorythe civil and political
rights, emphasizing the individuals, the Soviet Union the other hand stressed
the right to international peace and security adognthe role of the state. Soviets
underlined the importance of economic and sociahtsgwhile being reserved to
committing themselvesto protect individuals. The Third World adopted
a combination of both systems and advanced the smudseof states; their equal
status as well as social and economic rights. Laternevertheless, the civil rights
were overshadowedby their economic problems following decolonization.
Especially the Asian countries (Talbott 2005) advocatadinfy the 1980s and
beginning of the 1990s for greater cultural relativity afnthan rights which was
perceived negatively by various NGOs mainly becaafsthe ongoing discrimination
against women and other forms of exploitation. The Vieleglaration, in this
respect, managed to maintain the universality a®m@-choubtable principle stating
that despite possible cultural, religious and otddferences among the states, all
states are obliged to protect all fundamental humights and freedoms (Alston,

Gilmour-Wash 1996: 35-37).

In order to fully understand the main constraintslof international human rights
law it is crucial to go back to the " @entury to the origins of the international law
itself. As Binder (1999) argues, the international laverisated by the states and it is
only binding if the states want to be bound. Thereforéhé states do not treat their

people decently, there is a low probability theyIvwaitcede to any human rights
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norms. Harris-Short (2003) reaffirms this view insistihgt the international law is
a law between states; however, the state view doéshawve to correspond with
attitudes and believes of its population. Even thoulgh states are supposed to
implement, to enforce and to interpret the internadiolaw for the benefits of its

people and the states might be held accountableother states, if it comes to
individuals or groups of individuals violating theternational laws they do not feel
bound due to the cultural or traditional habits, ttate is often unable to solve
the situation while at the same time it is respolesidfor it. Moreover,

Shaw (2008: 270-272) supports this clam stating that even thowmti today

the international human rights law remains almoseaclusive domain of the states,
the influence and the importance of other actors &hawt be disregarded or

underestimated.

On the exclusively inter-state level of the interioatll human rights law Donnelly
(2007) emphasizes the scope of consensus on majorityeofidiman rights rather
than the differences. He argues that there are onlieva conflicts regarding
thehuman rights and different cultures “[pose] only a modest challenge to

thecontemporary normative wuniversality of human rights” (2003: 89). On

the contrary, Shaw (2008) indicates the turn in the cdnflmm West-East to North-
East which occurred with the end of the Cold War thatovers dissensions in
the understanding or willingness to implement of vas forms of international law,
including the human rights. Furthermore, Renteln (1985nh{soout that the sole
ratification does not establish universal acceptarodethe rule, stating that
ratifications do not necessarily have to mirror beés of the population or they
might be effectuated for political reasons and quaeshtg the legalistic

understanding of ratification of different governments.

Nagengast and Turner (1997) stress that there is alwaywlidical aspect in
the human rights discussions because states are ioftetved in the human rights

violation, either as perpetrators or as bystandarg] thus every decision made

-8-



becomes immediately a political topic. Donnelly (1984¢uhes the modern state to be
a threat to the human dignity because it disposésmmre sophisticated

administration and technology and the traditiomradtitutions are getting weaker.
He claims that with the traditional moral authoritiesninishing an introduction of

the human rights standards seems to be necessasyder to eliminate abuses of
the state power. Under these circumstances it seatisral that the states would
prefer to avoid their responsibilities and to cotke violations under the cultural
specifics. Commission for Global Governance (1995) stahed even though human
rights are often seen as a direct relationship betweitizens and states, it is not
feasible to consider them the exclusive perpetratomg protectors. Conversely,
individuals and other non-state actors have to gace and support human rights.
Goodhart (2008) concludes that rather than states odymnts of market economy,
the power of all kinds threatens human rights. Ia pint of view, the human rights

derive in general from the necessity to protect victims ofreppion and dominance.

In this context, a controversial issue is whether éltcelerating globalization process
of the 20" and 21' century causes a homogenization of the world’s culture and
traditions or rather enhances the local cultura¢cfics and identities. Stammers
(1999) rejects common perceptions of globalization as meeeonomic process

4 and underlines

interconnected with cultural “westernization”
the multidimensionality of globalization leading torn@s and complex processes.
He describes a set of dichotomies (universalizatiartipularization,

homogenization/ differentiation and integration/ fragmiation) which describe
the current state of global social dynamics. All thgtions can heavily influence
the possibility to achieve the universal human rgyhtdgal system. Robertson (in
Westaway 2012: 64) introduces the concept of globalizateen a “form of

institutionalization of the twdeld process involving the universalisation of

particularism and the particularization of universalism”. This suggests a complex

4 Compare with Stiglitz (2002) or International Mdagy Fund (1997).



shift in understanding the local and the global, adlvas, the ongoing process of
change. To conclude, the process of evolution and defimibf the human rights
standards is without any doubts heavily influencedthe accelerating globalization
trends in both positive and negative ways. The glaealieconomy, for example,
fuels the widespread violations of workers’ rights while at the same time encourages

attempts for transparency and social responsibility ofntlaén actors.

Universalism of human rights: Does universal mean Western?

The legal positivism derives the universality of human righasn the universal UN
membership, ratification of one or both Covenants ayeweral incorporation of
thehuman rights’ standards into the national legislation, particularly into national
constitutions. It insists on the principle pacta ssertvanda and on naturally positive
attitude of the states towards international law. dr¢leless, the legal positivism
does not solve the problems of culture or traditeomd is not able to deal with
the divine law. On the top of that, taken into accouht Euro-centrism or
“westernization” of majority of international norms, it is clear thatetimotion of
universalism based primarily on legal positivisrmpat be maintained (Kalin and

Kiinzli 2011).

Other proponents of the universality of human righdse their claims on the natural
law. They argue that all legal systems introduce foofgrotection of human dignity
and tools for limitation of unlawful claims to power. Hwum beings are entitled
human rights just for sake of being human beings.oAdmg to these authors,
the Ancient Greeks considered human as free andnraltend the Roman law stated
a difference between the divine law and the ius gentiune. Thristian as well as
the Islamic law guarantee inherent human dignity agdality, the law of Manu and
the Buddhists emphasized natural human demandwadeérstood the necessity of
these principles for a wefltnctioning community. Even during the early colonial

periods colonialist attributed local populationshvtertain yet significantly different
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sets of rights. Later on, the anthropocentrism overcame theocentrism and
the state became accountable to its inhabitants adstd to the divine power. All
the major theorists of this period reminded the rfiehe state in assuring security
(Hobbes), life, liberty and private property (Locke) etendfly, the father of
universalism Immanuel Kant considered all humanse frand demanded
the legislation to guarantee this freedom to all deopegardless the national
boundaries. He emphasized that the natural law tb bational and man-made, and
thus states are entitled to protect their citizens (Kalid Eiinzli 2011; Steiner, Alston

and Goodman 2008).

The current predominantly Western understanding efdtbncept of human rights is
therefore based on both natural law and legal pasiti. People are considered by
nature equal and free, their dignity and autonomaglishe protected by the state

which has the monopoly of power.

Opponents of the universality of human rights usualég counterarguments based
on history, culture and cognitivity. Historical crigen points out the fact that human
rights’ principles came into existence due to specific conditions ie #Western
countries and are not transformable to other enwvirents under different
conditions (Kéalin, Kunzli 2011: 25). Given that the Westeomcepts focus mainly on
civil and political rights (ensuring participatiom golitical life and limits of the state
power) and tacertain extent workers’ rights (mirroring the leftist movements of 19™
century), there is undeniable connection between the human rights’ principles and

capitalist-liberal development of Western countries (Gaard 2003: 936-938)

The cognitive critique orientates on the possibitityachieve a universal definition of
dignity. Since it is not possible to explain onetowué or social practice through
another, standards and values are socially congtduand differ significantly and

cultures cannot be unified. A supracultural point of does exist and as a result in
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case one of the cultural views prevails, it is agast success of a particular culture,

not the sign of universalism (Shaw 2008: 41-41)
Cultural relativism of human rights: therelativity of relativism

Anthropologists have been dealing with the issuescolure relativity since
the 1940s and especially feminist and postmodern theddstised on the concept of
local culture in their research (Nagengast, Turner 1987)he field of international
law the debate between the universalists and the relativists'iied with the adoption
of the Universal Declaration of Human Rights (UDHR) in 1948 aantérl on the United
Nations Covenant on Civil and Political Rights (UNCCPR) in 1966 whack said to
reflect specifically the Western values whilst igmygispecifics of other societies.
These instruments moved the protection of human rigintsn the state to
the international level indicating that the way skatreat their citizens are no longer
their untouchable internal affair (Kalin, Kinzli 2011). 8h42008) elucidates that
given that the international law developed durinige 19" century following
Christian values and reflecting European positionthe world, it is natural that
principles accenting the Western superiority haveerbeejected or questioned.
He describes the second half of thé"2@ntury as a period of “internationalization of
international law” (ibid 2008: 39) and gives as an example the InternationakCaf

Justice where the principal legal systems of the world argcsad.

In his work Stammers (1999) uncovers the relationshigwben human rights and
power emphasizing that human rights’ principles are socially constructed and
depended on respective socio-cultural conditionsnsequently they might be
changed or re-created. The dependency on a soadtates; nevertheless, denies or
marginalizes the impact of divine or philosophicalles or ultimate rationalism.
However, it is not clear who requires the internaibhuman rights law to respect
the cultural relativism. Harris-Short (2003) claims thatereas states are willing to

abide the human rights standards in order to moiderthe society, the general
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public is not convinced about the necessity of salthnges or might perceive them
as a threat imposed from the outside. In contrastriztip (2007) demonstrates on
the example of African countries that on the one hané governments demand
the international norms to respect the culture andken exceptions based on
traditions, on the other hand, within their own tery they suppress tribal

traditions in order to create a homogenous Westespired nation state. Therefore,
he calls for an authentic culture and alternativésreman protection, if cultural

relativism is to be applied on a certain human right.

Cultural relativism: types and levels

Donnelly (1984) thought up a scale of relativistic thinkiwhich diverged between
the radical universalism at one far end and theaadielativism the other. While
the moral rules are universally valid for the radicaiversalists, the radical relativists
acknowledge the culture to be the only determinaintoral rules. For Donnelly,
however, both of these extreme positions are neitjustifiable nor feasible.

Conversely the strong and weak cultural relativists considaitwere a principal,

respectively important source of moral rules, butatifbn the scope of universality.
Extremely weak cultural relativity considers the oray of human rights universal

with just a limited space for local adjustment or exceptions.

States often respond to external criticism of certphactices of social control or
family issues by playing the culture card or by reifegrto the state sovereignty
(Nagengast, Turner 1997). Scholars have not yet agreed hehdahe cultural
relativism is just an excuse of governments wantiognaintain their power over
people or whether the universalism is a mere proddche Western values and
Westernizatiorof the ruling class in the non-Western societies. Dally (1984) points
out that the criticism of an ill-effect of Westernizat and the importance to get back
to the traditional life-style often comes from the W&gized urban elites who have

no intention to live the traditional life-style thegiges. On the top of that, in order to
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achieve a sense of nationalism in a heterogeneoustcy, many mainly African
leaders oppress their own people prohibiting ethingpecialtiesHe explains (1989)
that cultural relativism should not derive from noxisting practices uncovering
the fact that social structures of slums and impovwedsareas of modern states in

Africa are far from mirroring pre-colonial village structures.

In contrast, Harris-Short (2003) reminds that the subjggt of perception and
interpretation of a culture brings new difficulties to thawemsalism. Groups seeking
a change within society are usually suppressedisgrigninated against. This means
that on the international level the state delegathsoaate for a particular internal
“culture of the masses” which does not necessarily reflect the reality. On the other
hand, traditional interpretations of certain religioas tribal rules can be deeply
rooted in the society, even though they do not ctympith the original meaning.
Polygamy in Islamic societies serves as example how “men had interpreted
Islamic law to suit themselves” (Delegation from Guinea in Harris-Short 2003: 168).
She adds that states are aware of the positive andtivegenpacts of the culture or
the traditions. In addition, in some countries theooadl rule or the globalization
destroyed some parts of the traditional culture ehikinforcing other parts.
Consequently, if the states are willing to achiewahangeof behavior or beliefs they
have to learn lessons from the past and to procemustouctively rather than

directively.

Donnelly (2007) argues that currently different cultuegs able to find overlapping

consensus on thauman rights’ standards. Furthermore, he adds that as well as
historically the Western religious concepts did nmtaised human rights and
changed over time, the non-Western values mightdregved both compatible and
incompatible with them. The paradigm of human rigdsgenerally considered

a source of good practices and it is not widely questiorConsequently, for various
reasons both the international community and thetestdelegates seek ways to

implement the paradigm yet not to adjust it to twdtural environment or enrich
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the overall Western concept of human rights with othiews. On the other hand, in
practice states often point to cultural particuli@stwhich contrast or eliminate this
perception. Harris-Short (2003) asserts that the uniViggsaf human rights albeit
agreed on is being attacked to cover deliberate afsgower on the marginalized
population such as women, indigenous people or caidAs an illustration, whilst
freedom from slavery, torture and murder or freedom arfscience, speech and
dissent are usually considered “immediately enforceable” (Nagengast, Turner
1997: 1) collective, social or economic rights are moretrmersial. In Saudi Arabia,
for example, women are traditionally not allowed tagtice sports in order not to
hurt themselves or not to follow the devil. Therefore, gare basically excluded from
the physical education, even thouigh2006 the official statement of the Saudi Arabia
delegation declared that children were supportediumerous physical activities.
The same statement, however, did not mention that chitwngnreferred to boys and
that the country obviously violates the non-discniation principle of the UNCRC

(HRW 2012).

The proponents of the term cultural imperiafisngue that Western scholars and
theorists, NGOs and policy makers do not respect titaglitional structure of
arespective society and that they overestimate tble of an individual at
the expense of a group. Others advocate for differdatidtetween public violation
of human rights committed by a state and therefoseilaject of international law;
and private and often voluntary acts unknown to Western-thinking critics but
with deep cultural background (just as FGM or wiferimg). Nagengast (1997)
answers that even though the primary function ofithernational human rights law
is to protect people from the misuse of the state@m it is also intended to hold
states accountable for ensuring the basic humantgigitandards within their
territory. It means penalization of the individual astelating human rights. She

asserts that despite the fact that the actual cadiéin of human rights is based on

® Huntington (2001) uses the term imperialism of humaghts to describe current situation in
international organization such as United Nationsgtnational Monetary Fund etc..
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the Western standard the other ancient societies mltroduced social and moral

standards which do comply with the basic human rights.

According to Harris-Short (2003) while the elites and ttountry representatives
genuinely support universality of particular humaghts, cultural specifics (and
mainly those related to family, children or women) qdioate or make
implementation impossible. She presents female genitatilation (FGM) as
anexample of a distance between an official humantsgiolicy and a possibility to
implement it because it is obvious that strong international pressure on
governments clashes with an internal resistanqgeeoiple. Similarly, Nagengast tries
to find a middle way which merges the universalism ame side and respect to
thelocal culture on the other one arguing that “the concept of culture [which] is
today used also grievously penalize those "minesitito whom respect may be
intended” (1997: 350). She points out that the Convention on the Eliminat@hForms
of Discrimination against Women (CEDAW) is an example of misgsihe cultural
relativism to disapprove the equality between womead men in terms of sexuality,
freedom of religion or position within family. The refty of human rights
perception is stressed and the liberal concept based avidoal rights is rejected by
the non-Western countries because it weakens th@ittonal sense of community
life. She claims that women usually suffer from vidat of their rights despite
theexistence of special laws to protect them. Ironically, “men treat women like
“angels of culture” who must be protected from themselves and from the outside
world” (Nagengast 1997: 359); nevertheless, this protection often leads to a lack of

political or civil rights criticized by the NGOs or UN bodies

Donnelly (1989) comes with a doctrine of cultural rele claiming that there are
culturally determined practices and traditions tbahnot be legitimately criticized.
He acknowledges that universalism must be basedrdnersal moral rules shared
by a universal moral community, nevertheless, suclumgdion is not acceptable

under current situation which is symbolized by easing cultural gap. Supportive to
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Donnelly’s statement Lehmannova (2010a) describes the divergence of the global
values. She asserts that the three distinctive siratdimensions of the social reality
— techno sphere, norms and institutions, and values gmirituality — occur on
different levels of integration, in case of values andigpality Lehmannova (2010a

talks about disintegration as a result of the accelerating tjalian.

Facing the problem of the different behavior of thatstelites and the people
Donnelly (1984, 1989, and 2007)comes with three levels of relativity in

implementation of human rights
1. the substance of list of human rights;
2. the interpretation of particular rights;
3. the form of implementation of particular rights.

Donnelly asserts that lower levels always specifg ttpper onesHe believes that
a culture has a great influence on the interpretatidevel of particular rights;
moreover, the interpretational differences are mexposed to external judgments,
and thus the range of cultural relativism remains itédd. The form of
implementation embodies the most relative approauh dependon the efficiency
of political implementation of particular rights (ofteémfluenced heavily by economic
and social preconditions). In contrast to the lowkvels, deviations on
the substantial level are rarely acceptable and ombssible for the rights on
“the edges” (1989: 117). The substance of the list of human rights shouldresg
international normative universality, in extreme €a® weak universality. Among
such extreme cases of approved relativity, Donnelly (20@tkans exceptional

differences of the threat (e.g. threat to IndigenousppeEpdisagreement over details

6 Within the latest work (2007), Donnelly uses terms concept, conception, and implementation instead of
substance, interpretation and form. Not to confuse with concept and conception of childhood used in following
chapters, this thesis works with the former terms.
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not threatening the general meaning of the substdistedeep believes based on

autonomous choices; and low level of coercion.

Donnelly (1984: 402) asserts that the international cossgnvoiced through
the International Bill of Human Rights in spite of differen@song the modern states
symbolizes a weak relativist or a relative univdéistaapproach towards human
rights, where a human being poses universal righgscyltures could be sources of
limited differences in interpretation or forrhl.e (1989) uses an example of the right to
political participation explaining that on the substanceelew is generally agreed
people should have rights to participate in politas the contrary, the interpretation
of the type of participation (electoral or non-electoparticipation), democracy
(direct or non-direct democracy) or the political systénultiple-party or one-party)

is a subject of wild discussions and quarrels.

In addition, Donnelly (1989) believes that the culturahtivism stems from a logical
construct stating that if human rights are to betwdlly relative and at the same
time to emanate from the human nature, then the humature must be at least
partially culturally relative. Hence the human natisa product of both the society

and the nature.

Beside the levels of relativity in implementationpinelly (1989) defines types of
evaluative controversies related to human rights. @del similar to the models of
game theory combines two types of judges (interna awrternal) with their own

values influencing their judgments and two types wdgment (important and

unimportant). Each judge decides on defensibility ofiaen topic based on core
values of his own culture, thus may further exprep®sitive or a negative opinion.
For the first type of controversy (uninteresting), atparar topic seems unimportant
to both judges, positive or negative opinions on bsides do not have any
implications. For the second type of controversy f(isgese), the external judge

considers the topic unimportant while the interjualge considers it important. In
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such case Donnelly (1989) warns about danger of cultllabgance from
the outside, because a negative external opinion ead to serious consequences.
For the third type of controversy (most effective), theeemtll judge considers the topic
while the internal judge unimportant, in such sitoatthere is a great moral
importance of the topic for the exterior and low for theerior. If the exterior does
not fail to be culturally aware and sensitive, thisiagtion creates the best position to
achieve an internal change. In contrast, the lasetgpcontroversy (most difficu)lt
usually results in cultural clashéfn this case, both internal and external judge
subscribes great moral importance to a particutgrid and in case of opposite
positions the conflict is unavoidable. Donnelly (1989) lexps the conflict by
inability of the external judge to overcome his owdentity and moral values.
Heargues that the Western morality is based on Kant’s philosophy of ius
cosmopoliticum(Kant 1999) and as a consequence does not believe that “our moral
percepts are for us and us alone” (Donnelly 1989:116). In such case, cultural
relativism is unacceptable for the Western cultught by its own moral viewing
that requires it to deny any other options, yethet same time, the only adequate
solution for the other culture. Although not expligiexpressed in any of his texts,
due to the cosmopolitanism rooted in its cultural gtigm?the Western culture
usually plays the role of the external judge. Furthere, due to decades of political,
economic and to certain extent social hegemony otrex rest of the world,

the Western culture also serve as an exporter of its own salomad.

Other scholars also use arguments supporting tiheetlevel theory of relativity.
Harris-Short (2003) points out that a universally aceéptight to culture in India
represents not only thereservation of one’s culture but the non-imposing of

a foreign culture as well. Similarly, while acceptinget necessity of a special
treatment of a child, Islamic countries reject thessbility of a universal definition of

the best interest of a child emphasizing that Koranwe &nd local traditions define

"However, not in the sense and the implications ofiington’s Clash of Civilizations.
8 Based on the principles of rationalism, human aftiand common good (Lehmannova 2010b)
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their own specific concept which should not be judgweith a biased prejudice.
Nagengast (1997) identifies three dichotomies (individuealsus group rights, civil
and political versus cultural and economic rightspfpic versus private rights) that
often use the concept of cultural relativity to argemh against universalism of
human rights. Nevertheless, having just argued thedre are three levels of
relativity it might be concluded that those dichotomdesne under the interpretation

level.

Universalism vs. relativism — conclusion

The debate emerging between the universalists and thtvistlacan have several
possible outcomes varying from not reaching any twsion due to incompatibility
of totally polarized opinions to complex view labeles the culture determined
universalism (Nagengast, Turner 1997). Donnelly (2007) state<titatre as the main

determinant of a particular social behavior is a mere fact, hnd tannot be denied.

Stammers (1999) summarizes the criticism of the mainstriggeas on both sides of
the discourse. The proponents of the human rigiisversality often derive their
views from metaphysical abstraction emphasizing indepeadei the rights on the
social reality, which obviously contradicts author’s view of social movements and
social agents as crucial actors in the long-termed@gment. Furthermore, it denies
the fact that human rights, such as other elemenss@al reality, have been socially
constructed. The legal positivism, on the other hand, concestredo much on
codified norms accepting the universality as givelonNegal or non-institutionized
forms of human rights are excluded from the discouBesides that, the legal
positivism is based on the statentric notion of human rights’ protection, because it

is concerned above all with development and enforecagnod existing norms or

institutions.

In contrast, strong relativism which can vary fronteting particular cultures and

their undeniable differences to postmodern analysjecting meta-narratives of all
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kinds does not comply with real long-term socio+ecmic and cultural development
which proves cultural exchange and dynamic changéime exists. Moreover, it
overlooks the homogenization and unification of glopalitics and economics and
their impact on change of power structures. In ttostext, Stammers (1999: 993)
argues that regardless the necessity of human rightse past, the current situation

in many places around the world requires human rights starsda be followed.

Interestingly for the universalist-relativist discims, Goodhart (2008), based on
Donnelly’s arguments supporting the relative or the weak universality, comes with a
theory denying both universalism and relativism wable terms to describe
the concept of human rights. Instead, he claims th&itegcy of enforcement and
usefulness of human rights due to their global ampii, and emphasizes
the increasing inclusion and the generalization oé thuman rights standards
balancing the expanding number of threats, regardissr metaphysical or

philosophical status.

1.2. METHODOLOGY

The case study of this thesis is basically dividetb itwo parts. In the first one

Chapter 2- I introduce the concept of the inter-country adoptiits basic provisions
and a brief historical overview. Furthermore, this tpaexplicates the origins and
the evolution of the inter-country adoption in termscbfinging parental motives,
state involvement, benefits and obstructions, glob&ibnaand global debate on
the rights of the child. It searches for the originadtoof the inter-country adoption
deeper in the history to explain primary motivesatbopt foreigners in the Western
countries. Chapter 2 also familiarizes with varioupinesons on inter-country

adoption.

The second part applies the main conclusions ofbeanelly’s theory of cultural
relativism on respective parts of the Hague Conventioronder to analyze their

compliance with the theoretical demarcation of cultuedativity. Chapter 3 analyzes
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the Convention on the substantial level and comgpatraith the UNCRC. Chapter 4
compares various concepts tietsubstitute child care in different societies angale
systems with the Catholic Canon Law and its follow ngpresented by the modern
civil law. In the end of the Chapter 4, | introdugeompliance analysis based on
Donnelly’s theory of evaluative controversies. Chapter 5 focuses on
the interpretational level of the Hague Convention @antphasizes practical internal
obstacles of the Hague Convention that makes it ewere relative. The last Chapter
examines the Hague Convention from a practical pohview. The comparative
analysis acquaints with different standpoints regagd the functionality and
theefficiency of the Hague Convention’s provisions. On purpose an extra emphasis
is given to relations of the Hague and the non-Haguetiees to underline diverse

approaches and procedures.

| argue that the concept of the inter-country adoptalbeit it seems global, is in fact
alien to the majority of societies. Given, that thagdie Convention tries to introduce
new measures with a potential to achieve a globaltt (mniversal) application.

Keeping this in mind, | answer the first researcltesfions based on the theoretical
framework and the Chapters 2 and 3. To find answersht gecond research

question, I examine the Donnelly’s theory in Chapters 3, 4 and 5.
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2. INTER-COUNTRY ADOPTION: INTRODUCTION TO THE

PHENOMENA

The term inter-country adoption refers to a form of adaptiy non-relatives where
the adopted child is a resident or a national of #fekent country than

the prospective parents (Bartholet 2005: 107). In the peatsyit has become a highly
controversial topic among scholars and expertsanious fields. The inter-country
adoption is a subject of research of sociology (Sh20H0), psychology (Brodzinski,
Singer, Braff et al. 1984), family studies and social wodd@le 2012), anthropology
and gender studies (Briggs, Marre 2009), international (Bartholet 2005; Smolin

2005; Mezmur 2009; etc), international relations (Sargent 2008) @thher social

sciences, however, there are also medical studiessigdlyor mental development
and health issues of internationally adopted chid(€ogen 2008, Gindis 2008

[online]).

2.1. TERMINOLOGY AND TYPES OFINTER-COUNTRY ADOPTION

Within the respective literature the inter-countedoption is also referred as
international (Bartholet and Dillon 2008, Johnson 2002, Pereb®@®d7, and others),
transnational (Carlson 1988) and also might be understo®dtransracial. This
difference in terminology (excluding transracial adiops) does not seem to have
any significant influence on the topic discussed &m& meaning is interchangeable.
However, the international legislation obviously oates with the term inter-country

adoption strengthening the position of the state in the process.

Since the inter-country adoption obviously derivegnir domestic adoption, it is
important to understand exactly the term adopfidn. context of this thesis

the adoption refers to:

® Formal adoption is used in case the term adoption tlighome unclear or misleading.
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“[an] act of adoption of a child by a non-biological parent/s which
constitutes legal relations between the child, thi®@ive parent/ s and

their relatives” (Pecinka 2007: 46)
as well as to:

“[a] legal procedure through which a permanent family is created for
a child whose birth parents are unable, unwillindemrally prohibited from
caring for a child” (Triseliotis in Department of Economic and Social Af&ir

2009: 28)

The legal consequences of an adoption usually dadmstinguish between domestic
and inter-country adoptions; however, they mightrwain conditions and
requirements for both the children and the prospectparents. Pecinka (2007)
describes different types of adoption based on predam of relationship between
the child and the biological family and based on nadrstatus of adoptive parents.
Full adoptions terminate completely all legal relatiobhetween the child and
the biological family and at the same time establsw legal relations between
the child, the adoptive parent/ s and relatives ofddeptive parent/ s. These legal
relations correspond with the legal relations inbialogical family. In contrary,
incomplete adoptions maintain at least some legal relaaomlsthe adopted child is not
legally fully incorporated in the adoptive familyin terms of marital status
requirements on the prospective parents may deviiam® heterosexudimarried

couples to single parents (Pecinka 2007: 46-47).

Apart from the traditional actors in domestic adopt{birth family, adoptive family,
child and governmental agency), the inter-country @t involves additional
elements such as Central Authorities, adoption agsncadoption agents or

mediators, orphanages and foreign child care insbhst On the top of that,

¥ The Czech legal system does not anchor incomplet@ tans.
" Homosexual couples are allowed to adopt a childigentina, Belgium, Brazil, Canada, Denmark,
Iceland, the Netherlands, Norway, South Africa, Sp&weden, the United Kingdom and Uruguay.
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the children are usually moved away from their cudttfroften losing all their
personal contacts, language skills and they migha thtficulties with incorporating
into the new culture. Due to this complexity and ktige intricacy and as well as
due to theWestern countries being the exclusive receivers while “the global South”*®
the main sources of adopted children, the views dariountry adoptions varies

significantly.

Carlson divides the discourse participants intoeghrrough groups: vigorous
supporters (2010: 739-741), moderate critics (2010: 763-769) and tyniites (2010:
741-763). Masson (2001) uses a similar division defining groapsbolitionists,
pragmatists and promoters. The vigorous supporterghpters promote adoptions
in general and inter-country adoptions in particulemphasizing that having
a loving family is ultimately in the best interestathild, criticizing the principle of
subsidiarity as a threat to children’s potential well-being. Often, they are
characteristic by great mistrust to governmentyingl heavily on private agencies
while dismissing the counter-arguments based oneresive amount of child
trafficking cases and money laundering. The works afttidalet (1991, 1993, 2000,
2005, 2007, 2008, 2010), Hubing (2001), Saunders (2008), Amato (1998), and Dillon

(2003, 2008) represent strict pro-adoption arguments.

The moderate critics/ pragmatists acknowledge thaldobn might benefit from
inter-country adoptions; nevertheless, they respex aupport the principle of
subsidiarity as well as they admit a regulatory wamy high risk of corruption ash
illegal activities (fraud, kidnaping, child traffickingevolving from a high demand
for adoptable children. They also often counterbalaheeimmeasurable best interest
of the child with interests of the birth family and theder community. Among

the number of other moderate critics belong for exam@teskovic and Maskew

2 Majority of inter-country adoptions move childremWestern/ American culture.
3In this context “South” comprises of Africa, Latin America, South and South East Asia, China and
former USSR and socialist countries.

.25 -



(2008), UNICEF (2003, 2004, 2009) and other NGOs, Heckel (2010), Wallace (2003),
Thompson (2004) or Carlson (1988, 2010) himself.

In contrast to the previous groups, the cynicaliecgitabolitionists categorically
renounce the inter-country adoptions by questionting true motives of adoptive
parents, by claiming that the interest of the chilingelf is irrelevant or that
the institutional care itself is not necessarily harmifthile it additionally preserves
the child’s cultural heritage. They also advocate for the interests of the community of
origin suggesting neo-colonialist notions in int@untry adoptions and often point
out injustice of inter-country adoption in relatiom children “left behind” (explained
in Carlson 2010: 753). Although the loudest opponents aywlical critics are
recruited among politicians or within the ruling £&in sending countries, following
scholars are full members of the club as well - Bésg(2004), Smolin (2005, 2007,
2010a, 2010b), Selman (2002, 2007, 2009, 2011), Gailey (2000), Kapstein (2003, 2010),
Graff (2008) and Baroness Nicholson who in spite of nandp@ scholar contributed
heavily to the discourse due to her role in thakdtan on inter-country adoption in

Romania (in Pereboom 2007: 6, in McKinney 2007: 376).

Even though the above distinction is very useful foriding the scholars according
to their primary attitudes towards inter-country @dions, | find especially
thegroups of critics extremely simplified. While the Westegritics often focus on
the prospective families and their true motives @rfef extensive criminal activities
connected to the inter-country adoption, the authafrshe countries of origin often
raise additional questions while still acknowledgitlte possible positive aspects of
the inter-country adoption. However, mainly those haus often come out with
the cultural determination of such adoptions. Mezmur (2008a, 2008b, 2009) aRadb
Shaw (2006), King (2009) the African Child Policy Forum (2012) anlkeos offer

a less Western-oriented point of view on the inter-countiypdion.
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Actors and procedures of inter-country adoption

Biological parents are usually understood under tben birth family, however,
the extended family is taken into consideration ifhaddis about to be relinquished
for adoption. An adoptive/prospective family refers to a persorcouple willing to

adopt a child in a foreign country. Countries involviadthe inter-country adoption

are divided to countries of origin or sending countries andviegecountries.

The position of private agencies has shifted sincedtmirrence of several cases of
human trafficking and baby selling scandals in whjalivate agencies were directly
involved. In Guatemala, for example, various reportedaocted by among others
UNICEF or Hague Conference on International Law protieat non-regulated inter-
country adoption attracts illegal practices andragtition of responsible state officers
(Heckel 2010: 11-15). According to criteria of HCPithe contemporary adoption
procedures might be divided to: 1) Hague Conventiegutated adoptions with
accredited private bodie$;2) Hague Convention regulated without accredited
private bodies; 3) public/ government processed amogtin non-Hague countries

and 4) non-regulated private adoptions.

The first type of procedure is possible in countridsene private agencies accredited
under the Article 10 and 11 of the Hague Convention allewed to mediate
the inter-country adoptions. However, the private reg@s or other accredited

bodies are not allowed to make a final adoption deareto certify adoption (HCPIL

14According to the Guide to Good Practice (HCPIL 2008bg¢re are three different ways to process
the inter-country adoption through a) governmentadly; b) private agency and c) independently.
The first two variants are accepted under certain @wrdks and regulated by the Hague Convention.
The Guide to Good Practice defines independent adoptidfia case] where the prospective adoptive
parents are approved as eligible and suited to adopt by their Central Authority or accredited body [...]
they then travel independently to a country of aritp find a child to adopt, without the assistance of
a Central Authority or accredited body in the Stafterigin (HCPIL 2008: 16). The independent adoption
does not fulfill all necessary requirements of thagde Convention and should not be approved.
However, the term independent adoption should notdrdused with private adoption which means that
prospective parents from one country agreed on ampam directly with birth parents from another
country without any assistance of public authorities dccredited bodies if signatories of the Hague
Convention). In case such an adoption undergoes mQ@antracting states of the Hague Convention,
it does not comply with the Hague Convention andlsb cannot be processed (HCPIL 2008: 115-116).

*The term accredited body refers tan adoption agency which has been through a process of
accreditation in accordance with Articles 10 and 11;ichkhmeets any additional criteria for
accreditation which are imposed by the accreditingntoy; and which performs certain functions of
the Corvention in the place of, or in conjunction with, the Central Authority” (HCPIL 2008: 10).
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2008: 39).° Colombia, South Korea and the USA might serve as giasi The second
type of procedure occurs in countries such as the ICRapublic where the inter-
country adoption (in both positions as either regajvor sending country) can be

processed only through the Central Authotitf MPOD 2013).

The third group of countries where public authoritiéscial service, courts,
ministries etc.) are mainly responsible for inter-ctynadoption comprises mainly
of African countries. In 2008 sev&mout of 54 African countries were parties of
theHague Convention. The Madona’s adoption from Malawi revealed many issues
that those countries face. Malawi as well as majoat African countries follows
the CRC°and ACRWC’and its own adoption actsMezmur (2008a: 22) in reaction
to several adoption scandafsin African countries argued that the Hague
Convention has a potential to target illegal adopé, if the states manage to ratify
and properly implement it pointing out the issues wfclear interpretation of
subsidiarity, informed consent and corruption. In thlest case, inter-coungr
adoptions are under full control of the private ertif government or public service
does not interfere, either because it is not willimm dr is not able to like in

Guatemala, Romania, Cambodia, Georgia, China etc. (Wechsler 2089).35-

Even though nowadays public adoption programs aedepred by the international
community, the majority of sending countries and majoman rights or child rights
organizations; originally, the inter-country adoptsorstarted as private acts of
families, charities or NGOs. Taking into account thet fditat USA citizens keep

adopting internationally more than any other nationhe world, adoption agencies

8 Each contracting state is required to submit an oigyam stating authorities responsible for
Particular functions of the Hague Convention (see HC®08: Annex 6).

"Urad pro mezinarodnepravni ochranu deti (the Agefayinternational Protection of Children) was
appointed the Central Authority in the Czech Repaili2000.

8 Burkina Faso, Burundi, Kenya, Madagascar, Millauritius and South Africa (Mezmur 2008: 8).

19 Except from Somalia which has not ratified CCR §Ritck 2011).

2 Except from Central African Republic, Djibuti, DemoticaRepublic of Congo, Sahrawi Arab
Democratic Republic, Somalia, Sao Tome and Principe@z#and and Tunisia which have not ratified
ACRWC yet and Morocco which is not a part of Africelmion (ACRWC Ratification Table available
athttp:/ / pages.au.int/ acerwc/ pages/ acrwc-ratificatioride)a

ZIn Malawi inter-country adoptions must comply withet Malawis Adoption Act originally called the

Adoption of Children Ordinance enforced in 1949 by thimc@l government.

2Namely Madona’s adoption in Malawi, Angelina Jolie’s adoption in Ethiopia and the case of
humanitarian aid workers from Zoe’s Arc in Chad.
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still hold their position in the main donor courgsi such as Russia, Nicaragua or
China®

In case of the private inter-country adoption, a liehsagency either local or
international is responsible for ensuring safe arghléransfer of a child to his or her
new family. These agencies vary in both their size anafessionalism. The Hague
Convention poses restriction to private agenciesrafing in countries which are
parts of the Hague Convention. The private adoptioenages usually use marketing
practices to attract potential adoptive parentseiaitheir resources might be limited
and vary a lot (Nelson-Erichsen 2007: 15-16). Despite liceresed certifications
which are supposed to separate ethical agencies fnenothers, there are numerous
intermediaries such as lawyers, doctors, social wiarkenofficial adoption agents
etc. who are responsible for choosing a child, gettoogpnsent with adoption,
obtaining necessary health documentation and adleBvities. Since there is usually
no real supervision, even alicensed agency does hete full control over
theprocesses leading to a child’s adoptability. This structure particularly creates a
space for corruption, illegal practices or baby isgll (Clair 2012; Wilken 1995).
However, in contrary to the government supervisedpn process, it usually
takes less time and therefore has a posive impact on the child’s mental and
physical development (Bartholet 1993). Private agenacigslvement is particularly
favored by strong proponents of inter-country adoptamo highlight its humanity

and speed (Oreskovic, Maskew 2008: 74).

In spite of the fact that international community esonot entirely abandon
involvement of private entities in the adoption pess, the Central Authorities
created under the Hague Convention aim to strengtherposition of public social
care and the state involvement. Estin (2010: 57) statesbtitatcountries involved in
the adoption process have the right to delegate adgption procedure to

anaccredited public or private entity, but until ba@tentral Authorities agree with

Z The list of USA approved inter-country adoption nages available on:
http:/ / adoption.state.gov/ hague_convention/ agencgrealitation/ agency_search.php.

-29-



the adoption and the Hague Convents requirements are fulfilled, both countries

can veto the adoption based on their own policies.

The domestic child welfare system and private or pud¢hild care institutions also
play a crucial role in adoptions. While in the developeduntries the institutional
care generally provides safe environment for the tbgwaent of children with
respect to their physical or mental abilities and dostare is commonly used,
the Third World countries usually lack sophisticateedern systems of child care,
the traditional systems are discussed in Chapter 4.§tjtunional care prevails
over foster care and does not always include aleed. Children are therefore left
behind on streets or in insufficient and harmful ctimehs within birth families or
relatives. In terms of international arrangement ofteircountry adoption,
the hierarchy of possibilities of the oof-birth family care follows usually
the principle of subsidiarity. This principle formulated witthe Hague Conventich
demands the contracting parties to support theolgichl families not to surrender
a child, to seek an adoptive family within the statk asigin, and to assure
a protective environment respecting these demandsgé8ar 2009). Shortly,
the principle of subsidiarity favors the inter-country atiop over the institutional

care but not over any means of family care in the state of origin

It is important to notice that international regudats on a child care do not stand
alone and that countries use other legal instrumemtscontrol inter-country
adoptions. Since countries vary significantly in cudl, social, ethical and legal
backgrounds and attitudes towards adoptions in gdanthere is a wide range of
requirements for inter-country or domestic adoptidhere are two main types of
legislation on international adoption national and international. On the national
level the inter-country and domestic adoption le&gisn usually comes out of

traditional and religious conceptions of adoptiorddnster care; nevertheless, often

2 The principle of subsidiarity varies in the UNCR@dathe Hague Convention. The UNCRC favors
the in-country care even in case of the institutiazaae and thinks about the inter-country adoptisen a
the last possible option. See Article 21 (b).
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heavily influenced by the Western standards (Mezmur8200ACPF 2012)
Onthe international level, as discussed in Chapters 4 &ndhe inter-country
adoption legislation is more likely to be influencdd, the Western adoption
practices. There are general, regional and bilateraleeagents. They vary
significantly in terminology, typology of contractingarties, attitude towards

the problematic of adoption and legal enforcement.

2.2. EVOLUTION OFINTER-COUNTRYADOPTION

Adoptions beforethe World War 11

There are several theories on the beginning of modetear-country adoptions.
Majority of scholars agree on the first wave occugrinvith the Korean War.
However, first transports of children from poorer areashe richer ones occuad in
the USA between 1864 and 1929. At that period @édren Aid’s Society relocated
thousands of street children from New York to vario@isristian families within
the country. Even though these so called orphan trashs1dt move children across
the borders, the aim to rescue children from unhealthyrenment has been present
among main arguments for the adoptions ever sinceg(RB09: 419-420). In the USA
before the World War Il, the adoption process was sedn as a viable solution for
childless couples. Social pressure required blood lre¢e/een children and parents
and fostering somebody else’s child was seen just as an act of mercy. Adoptions
became more toleraté&dn the second half of the 20century; however, customs
required adopted children to mirror biology thus tratsal adoptions did not exists.
On the top of that, the immigration law which imposgdotas on social classes and
countries made inter-country adoption impossible, neva child adopted ¥

an American citizen had little chance not to be denied (Carl€g88: 323-324).

% All American states had enacted adoption legistafar in-America born children by 1930s (Carlson
1988: 323).
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Modern Inter-country Adoptionsin the 20" century

Davis (2011) defines five major waves of the inter-caynadoption according to
the region of origin of adoptees: 1) war orphans, 2) LatimeAica, 3) Eastern Europe,
4) China and 5) Africa. The first war orphans came from Eerdpften from
Germany and other defeated countries) soldiers fighiim Korea or Viet Nam
brought the majority of adopted children to the US#hile Latin America and lately
Eastern Europe became sending countries mainly duedor conditions in
the institutions, China largely contributes becaukthe one child policy and tradition
of a male child preference. Africa, on the other hand, facesiendous numbers of

HIV/ AIDS orphans.

Alexandra Young (2012) presents an alternative view @tohy of inter-country
adoptions. Her study describes the evolution of madadoption in three waves
according to adoptive family motivatierhumanitarian response (1945-1975), period
of reciprocity (1975-1991) and market-driven policy and bey@1991-2005). During
the initial phase the donor countries faced problemith wars or conflicts and
the USA was the main receiving country. In the secgmhase mutual benedit
prevailed because parents who did not succeed optulg at home were able to
adopt abroad, and thus lower the burden of abandehédren there (Young 2012:
4). This phase experienced significant growth in theristbuntry adoptions as well
asin the number of sending countries. The third phapeagents a growing demand
for children andanincrease in illegal practices; market-like busiressprofiting from
adoption mediation pushed behind the well-being lofdeen. Fortunately, in this
phase the international community started to disctiesill-effects of the inter-
country adoption. Young (2012) describes contemporanestyaapossible child-
centered adoption phase in which fewer children arelabilai for the inter-country
adoption and their nature chandeowever, Young’s point of view focuses mainly

on the USA as the main actor in receiving childfesmm abroad, and thus operates

with the strongest stream.
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In the introduction to their book Diana Marre anduka Briggs (2009) include
European perspective of the inter-country adoptiaati®g that before the World
War |Il, the inter-country adoption or the foster €atook place mainly due to
humanitarian reasons. In Europe a lot of children werscued from countries
undergoing political turmoil or civil wars. Becaudéctatorships, wars and internal
conflicts caused increase in civilian victims thevas an urgent need to take care of
orphans and vulnerable children. During the 1930s thwedsaof children from
Spain, Germany, Austria, CzechoslovaKi&jnland etc., were transported to foster
and adoptive families in the United Kingdom, Unite@at8s, Canada, Soviet union or
Scandinavia (Briggs, Mare 2009: 2-3). However, rescued dnldvere encouraged in
maintaining relationships with their parents and il&@s and new hosting families
were rather foster than adoptive. It was generalyieved that refugee children
would reunite with their families. In cases where grats died or went missing, like
in case of Jewish children, international organizasicsought other members of
family before the child was given to a permanent daranyone else (Briggs, Mare

2009:4).

As a part of the Cold War, alienate superpowers laedcdifferent programs to
alleviate poverty across the world. Children fromdenprivileged families were one
of the target groups for the new policies. In the USAthe domestic level this shift
in policies brought an increase in number of nonteldhildren in institutions and
further pressure to place children to the right fa@sil Experiencing success with
placement of Korean children into racially and raligsly different environments,
the government experimented with Afro-American andiXechildren adoptednto

white families. In the 1970s, Canada and the U&#nched a program assisting in

cross boundary adoption of Native children.

On the international level, the proxy wars mainlyLaitin America enabled the inter-

country adoption to be misused for political reaso@B\ is believed to play a key

% The most famous case were so called Winton trains whainly Jewish children were evacuated
from Czechoslovakia in 1930s to the United Kingdabe protected from Nazis.
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role in the operation Pedro Pan when 14 000 Cuban childes® moved to the USA
as a part of anti-Communist and anti-Castro policye Tést of Latin America as well
experienced kidnapping and unlawful removal of children fraogde in opposition
or accused of leftism and communism. Such cases oedufor example in
Argentina, Chile, El Salvador, Guatemala, Nicaragua @zB (Briggs, Mare 2009:
11). Based on previous willingness of many Western fasito adopt children from
war-zones or areas of civil unrest, Latin American rcoies launched programs of
inter-country adoption sending abroad together witle others even children
disappearing for political reasons, nevertheless, thactice was abandoned during
the following transformations to democracy. Even thowsgime countries (such as
Guatemala) have not managed to get all the problemder control, majority
succeeded to decrease the number of internationadlppted children, while

increasing domestic adoptions (Briggs, Mare 2009: 11-12).

War orphans and humanitarian adoptions

First wave of war orphans’ adoption as perceived nowadays dates to the end of
the World War Il. Especially in Europe the conflict dested homes and families of
millions of children. Save the Children placed orphaned @dis@laced children to new
homes in Great Britain and several Scandinavian toesi Meanwhile, in the USA
Committee for the Care of European Children found new hofaesbout 300 Polish,
German, Greek and Italian children. (Thompson 2004: 444-445)ls@a (1988)
highlights that public awareness about the war @aties was not the sole motivation
for inter-country adoptions and points out that themand for children to adopt
already grew faster than the supply in the USA. Thengress further enabled
the process of inter-country adoption by passing tispRced Person Act in 1948.
The Act served to simplify arrival process for refugéesn Europe; however, its
provision on orphans had been amended and extefatechore than ten years to

allow the inter-country adoption from various padétthe world. According to

*’The Displaced Person Act was a temporary solutigntkm years. In 1950 it was amended to last
two more years and at the same time the list of taeaswas extended (Carlson 1988: 327-328).
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Selman (2009) between 1948 and 1962 nearly 20 000 children, mainly Etowpe,

were adopted by Americans.

The Korean War brought new opportunities for Ameridamilies to adopt a child.
Thompson (2004) indicates the Korean emphasis on honoagesociety as the main
reason why the after-war society was not able tétuithe mixed race children. Korean
women giving birth to a half Korean half American Idhwwere considered military
prostitutes, children with this burden were excludezm the society and exposed to
despise. In 1954 the South Korean government establishggecial body to place
these children for adoptions abroad (Kim in Sargent 2@4t). At that time,
the international legal framework for inter-countryogpdions did not exist. A vast
majority of adoptions, thus, was mediated by privagerecies. Governments were
only slightly involved (Sargent 2010: 243). The USA governmeegulated
the arrivals of Korean children by Refugee Relief Act1863%# which did not deal
primarily with children but with refugees fleeing fronhe Communist Europe
(Carlson 1988: 328). The inter-country adoption at that tinas mostly seen as an act
of humanity or help to homeless children from the war. BerquistKing 2009:420)
describes the role of media covering the Korean War in the ertgrpossible before.
Due to this strong picture of poverty and helplessn&orea became one of the most
important suppliers of babies to the USA. The tofiKorean adoptions did not come
until the political pressure during the Olympic Gesnin Seoul in 1988 accusing
the government from excessively benevolent attitumeards adoptions managed to

reverse the trend (Thompson 2004: 44; Wallace 2003: 693).

It is possible to conclude that the first wave ofeinrtountry adoptions was mainly
fueled by humanity or humanism of people in richer andcptd regions (represented
by the USA at that time). A lot of families invited tee children to their homes
believing that this was their only chance to livedasurvive. Nevertheless, the first

signals of scarcity of American (lately Western) chddr available for national

ZThe Refugee Relief Act removed national origin rigsions and allowed adoption to all American
families, nevertheless, the Act only served for tiedi time expiring in 1956 (Carlson 1988: 329-330).

-35 -



adoption appeared at that time as well. Within léssttwo decades from the end of
the World War Il the inter-country adoption in thdSA had become such
animportant source of children for American familiesathin 1961 the Congress
passed the Immigration and Nationality Act whiebcepted “the immigration of
adoptable children [as] a permanent fixture of the immigration law” (Carlson

1988: 330).

Baby-boom versus shortage of infants

The second wave of international adoption came with the aetel® globalization of
poverty, diseases, underdevelopment and economic @oldical changes. By
the 1960s Europ®& had recovered from the war atrocities and experignce
economical growh accompanied by a falling supply of adoptable chifdref
European origin (Carlson 1988: 330-331). In tb&A, however, the demand for

adoptable children soared.

Since the 1970s the USA lost its exclusive positiontres only receiving country.
Spain, ltaly, France and Scandinavian countries uweéat shortages of adoptable
children as well. The inter-country adoption was apsrceived as means to help
children in institutions (Ruzik [2009]: 1). In hte 1980s the U®presented 48 % of all
adoptions, followed by France (11 %), Sweden (9 %), the NEtheés (7 %) and Italy
(6 %) (Kane 1993: 6).

Table 1 Top receiving countries between 1970 and 1998

1970 1975 1980 1985 1990 1995 1998
USA 2 409 5633 5139 9 285 7093 9679 15774
Sweden 1150 1517 1704 1560 965 895 928
Netherlands 192 1018 1594 1138 830 661 825
Norway 115 397 384 507 500 488 643

Source: Selman 2002: 211

Table 1 declares the overall prevalence of the nundfechildren adopted to the
USA, however, while in 1998 there was 11.2 adoptions per 1 06@shin Norway?

in the USA the number reached only 4.2 (Selman 2012: 213)s iftportant to note

2\Western Europe.
%010.8in Sweden, 9.9 in Denmark and 9.2 in Switzed.
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that in receiving countries the trend of inter-conynadoptions opposed the general
tradition of children mirroring parents. In this conteBergquist (2004) talks about
social change brought in by the Civil Rights Moveamieand Women Movements in

the 1960s which required an internal change of the Americantgocie

South Korea has played a crucial part in the histwryhe inter-country adoption. It
is the only sending country which has been holdimg front positions in number of
adoptees sent abroad for almost fifty years. Kim (2005¢stdtat the emphasis of the
Korean Confucian society on bloodlines and low lewdl social services for
impoverished families, and an attitude to the femada&usality contrasting with
the overall sexual practices left thousands of singlethers— factory workers in
the 1960s and the 1970s, single university students in the a98Dseenage mothers
until recently— in a desperate situation. Although South Korea rieme the main
supplier of children towards the USA, the centers dadoptable children shifted
towards developing countries. In the 1970s Latin Ameeixperienced series of civil
wars and a period of instability. Between 1973 and 1975nthmber of children
adopted abroad tripled and reached 997. Colombia bethmérst Latin American
country open to inter-country adoptions. It was tleeond largest supplier after
South Korea in 1975 (Selman 2009). Later on Colombia was fotlolwe EI Salvadoy
Mexico, Brazil, Chile and Guatemala. In the 1980s Brazilswthe fourth biggest
supplier of children worldwide. In 1989 ten countries negented 90 % of all
adoptions- Colombia, Brazil, Chile, Guatemala, Peru and El Salvadere amongst

them (Kane in Young 2012: 5).

Latin America together with East Asia remained thejanaupplier of babies in
the 1980s as well. Viet Nathand South Korea introduced new policies to redinee t
number of children - contraception and sterilizatibowered the fertility rates
(Young 2012). Latin America, on the other hand, increasedsttare of total children

sent for adoption to 37 %, mainly because of Colombauf 2012). A majority of

*Vietnamese government responded mainly to the @iparBaby-lift (Alstein and Simon: 1991)
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those children was adoptead American families. Alstein and Simon (1991) indicate
that by the end of the 1980s, almost one in four babiesrigrg the USA for adoption

came from Latin America.

On the contrary, African countries did not belong among thetimogortant sending
countries for a long time. Table 2 shows only one Africauntry (Madagascar) and
one European country (Poland) unlike eight countriemmfrLatin America and
the Caribbean and five countries from Asia. Africa expeced faster growth of
adoptions in the end of the 1990s mainly duanancrease in number of orphans left
behind in variety of humanitarian crisis, civil wearand due to the spread of

HIV/ AIDS.

Table 2 Top 15 sending countriesin 1980s.

South Korea 61 235 Chile 5243 Haiti 1526
India 15 325 Philippines 5167 Poland 1480
Colombia 14 837 Peru 2 205 Honduras 1095
Brazil 7 527 El Salvador 2178 Thailand 858
Sri Lanka 6 815 Mexico 1597 Madagascar 845

Source: Kane 1993: 15

The fall of the USSR and the end of Cold War openedntaes such as Romania,
Ethiopia or China to thevorld’s market with babies. In 1991 following the fall of
Ceaucescu regime, estimated 10 000 children were addptedthe country. Media
coverage of the terrible conditions in orphanagestethithe attention of adoptive
families towards Eastern Europe. One in three childr@opted in USA in 1991 came
from Eastern Europe (Young 2012). Apart from Romania, childvere adopted also
from Belarus, Bulgaria and Ukraine. Nevertheless, sRO% the high numbers from
the beginning of the 1990s keep decreasing. Selman (2009jspout that out of
the whole Central and Eastern Europe only Estonia, Hundatvia, Lithuania and
Poland sent more children abroad for adoption in 2d8&ntin 2003. In 2002
the Center for Adoption Policy Studies released a repo inter-country adoptions
in Romania concluding that a weak welfare system ffeécdve judiciary and
insufficient programs worsened the overall situation inabentry. The ban on inter-

country adoption, albeit having a positive effectita¢ beginning, was too long and
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actually prevented the neediest children (Roma cbkitdin case of Romania) to profit
from having new families abroad. The report attempthighlight the situation of
Roma children who constitute a particularly vulnigea group in many post-

communist countries.

The widespread poverty and thevernment’s pro-adoption attitude made Ethiopia
a country with a rising number of children free for thger-country adoption.
The total number has been rising even after 2004 whemtdjer sending countries
cut down on their shares (Selman 2009: 581; Mezmur 2008a: 8-d€ksBom (1972)
adverts to problems of increasing numbers of founddirapd the inability of
the urban administration to adequately respond thquroblems. In China, the one-
child policy and the culture-based preference toehavboy resulted in de facto
genocide on girls caused by selective abortions, remjistrations of baby girls
and relinquishments of baby girls (Selman 2002: 221). The saraklems occur in
India which also belongs among the top sending taes. In contrast to India
and China where the natality rate exceeds the mitrtedte, at the beginning on
the 1990s, Russia experienced fall both in the life expegtaand the natality. Even
nowadays Russia faces future problems with the g/dgolpulation and the lack of
labor force. However, the country is not able to takee of children in institutions
and the number of adopted children grew from 2 559 in 19958&%b in 1998 (Selman
2002:214) and further to 9 425 in 2004 to decline to 4 873 in 2007 (Selman 200%: 581).

%2|n December 2012 Russian president Vladimir Putgned a law banning American citizens from
adopting Russian children. At the same time a fe8AUunded NGOs were outlawed (HRW 2012).
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Table 3 Top sending countries between 1980 and 1998

Country Adoptions Country Adoptions Country Adoptions
1980-89 1995 1998
Korea 6 123 China 2 599 Russia 5 064
India 1532 Korea 2 145 China 4 855
Colombia 1484 Russia 2014 Viet Nam 2 375
Brazil 753 Viet Nam 1523 Korea 2294
Sri Lanka 682 Colombia 1 249 Colombia 1162
Chile 524 India 970 Guatemala 1143
Philippines 517 Brazil 627 India 1048
Guatemala 224 Guatemala 574 Romania 891
Peru 221 Romania 558 Brazil 443
El Salvador 218 Philippines 427 Ethiopia 438
Mexico 160 Paraguay 360 Bulgaria 347
Haiti 153 Poland 304 Thailand 333
Poland 148 Ethiopia 297 Poland 326
Honduras 110 Bulgaria 232 Philippines 322
Thailand 86 Thailand 222 Cambodia 307
Chile 142 Haiti 248
Mexico 131 Ukraine 237
Mexico 210

Source: Selman 2012: 214

The changes in the number of children sent for adoptad the major sending
countries are summed up in the Table 3. Nevertheflesexample the orphan crisis in
Romania is not apparent due to its short duratiom tkle other hand, it is clear that
after the initial process of South Korean adoptiot-cbown in the end of the 1980s,
adoptions were allowed again in the early 1990s. Theeasing role of China and

Russia is also evident.
M odern Inter-country adoptionsin the 21* century

The overall trend of the rising number of childlessuples or individuals and
booming natality rates in developing countries miéweven in the 21 century
(Bartholet 2005: 112; Thompson 2004: 446). Due to social and Ielgidts sin
the Western Europe, the inter-country adoption alswvesto people who are not
eligible to adopt a child within their country suds homosexual couples etc.
(Wallace 2003: 694). In 2004 about 45 000 children were adopted to 20 neagiving
countries with almost 23 000 going to the USA, followed $yain, France, Italy,
Canada and the Netherlands most often coming frorm&hRussia, Guatemala,
South Korea, Ukraine, Colombia, India, Haiti, BulgarradaViet Nam (Ruzik [2009]:
7).
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Figure 3 shows the total numbers of inter-country @ibms between 1998 and 2007.
It is evident that the inter-country adoption pedke 2004 and has been declining
ever since. There are several possible explanatiodsding increasing regulation
from sending countries because of adoption scandaelst@rnal politics. While

Romania and Bulgaria, for example, reduced number oldidn available for

adoption because of the EU pressure, China reactethdogrowing demand for
adoption of single parents leading to homosexual ptesi nurturing Chinese
children. In many cases, countries seems to reacicamdals related to the inter-

country adoption (Selman 2009).

However, because of extensive frauds and criminalviiets, even prospective
parents became more aware of the possible ill-effetthe inter-country adoption.
Countries such as Cambodia, Romania and Guatemala setbdemporary or
permanents bans, other such as Colombia work ore@sing security of adopted
children. On the other hand, widely publicized adop8 of celebrities like Madonna
or Angelina Jolie uncovered ongoing problems in Adriccountries which become

newcomers in the inter-country adoption market (Bystrom 201ZnMe 2008b).

The 2% century also experienced a comeback to truly huitagian motives to adopt
internationally. Attempts to rescue children from @h@ezmur 2008a), Haiti and
Indonesia (Selman 2011) after man-made respectively natuisasters caused heated
discussions on the inter-country adoption from paisgster areas. Although, in
a joint recommendation of the UNHCR and the Hague f€mmce on the Private
International law (1994) urge countries to implement sggeneasures on children
who are refugees for any reasons. The question is vehehle affected countries are
able to grant the children with a sufficient carelaaupport and what is the adequate

response of the international community.

The 2% century brings new discussions even to the rengiwdountries. Saunders
(2008) observes that while the EU officials tend to bepskal towards the inter-

country adoption, stressing the importance of mairibey family, cultural and
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religious bonds as much as possible, the USA doaootsider resettling children

from one environment to another undesirable. There is no dibabthe USA simply

understands the

inter-country adoption as a contisugrocess of

living

the American dream. Standers emphasize the ideologitakension of the inter-

country adoption during and after the Cold War, whememts of adopted children

became saviors and offered the save place for childreferswg from lack of

everything. The humanitarian motives, neverthelesselmen decreasing over time
and personal motives (delays in domestic adoptions, soclagjat obstacles to adopt

etc.) prevail.

Table 4 Top 10receiving countries between 1998 and 2007.

Country 1998 2001 2003 2004 2006 2007
USA 15774 19237 21616 22884 20679 19614
Spain 1487 3428 3951 5541 472 3 648
France 3777 3094 3995 3402 3188 3420
Italy 2233 1797 2772 3402 3188 3420
Canada 2222 1874 2180 1955 1535 1713
Netherlands 825 1122 1154 1307 816 778
Sweden 928 1044 1046 1109 879 778
Norway 643 714 714 706 448 426
Denmark 624 631 523 528 447 428
Australia 245 289 278 370 421 405
total 31710 36379 41530 45288 39742 37526

Source: Selman 2009: 576

Table 4 demonstrates the evolution of children comiogthte top 10 receiving

countries in 10 years. There was a peak in 2004 and sirese the total numbers

decrease. Selman (2007) explains the total decrease dyfath of the supply,

nevertheless, he mentions drop in the demand ofticadil adopting countries such

as the Netherlands and Sweden.

To shortly comment on the historical context, it Bvaus that there are many trends

and motives on both sides to participate on theritbuntry adoption. Be it a desire

to save a suffering child, a desire to have a childaio effort to relieve overcrowded

and

inconvenient institutional care, the positivepacts should prevail over

the negative ones. The inter-country offers a solufmmmany children and many
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parents. It is up to the states to cooperate andgasttpeach other, in order to gain

maximum and lose minimum from the practice.
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3. SUBSTANCE LEVEL OF THETHE RIGHTSOFTHE CHILD:
FUNDAMENTAL PRINCIPLESOF THEHAGUE

CONVENTION

The Hague Convention builds upon principles of thev@otion on the Rights of the
Child (1989) and of the UN Declaration on Social and Legal Princiglesing to the
Protection and Welfare of Children, with Special Referenéesber Placement and Adoption
Nationally and Internationally (1986). Nevertheless, it doescoateive them complex
enough to truly reflect standards necessary for minimg the ill-effects of
the increasing number of the inter-country adoptidhss, it aims to establish new
sets of legally binding regulations, a supervisionrder-country adoptions, means
of communication between sending and receiving coagt and to strengthen
collaboration between states involved. Taken intastderation the wide scope of
inter-country adoptions, non-Hague Conference memhbsrwell as representatives
of NGOs were invited to participaf2Even though a wide range of countrieboth
receiving and sending was present to the drafting and especially Latin Acas
countries (Peru, Colombia, Bolivia, etc.) acted activielysubmitting proposals, the
major sending countries and the most vulnerablentaes were either not present
(Russia, South Korea, African countries) or not active f@hEthiopia, India). Egypt,
Turkey and Indonesia stood as the only representatioke the Islamic world

ultimately expressing indifference towards or disegyal of adoptions as a concept

¥ Parra-Aranguren (1993: 4) lists following statesegented at First meeting of the Special
Commission: Member states: Argentina, Australias&ia, Belgium, Canada, China, Denmark, Egypt,
Finland, France, Federal Republic of Germany, Greecdande Israel, Italy, Japan, Luxembourg,
Mexico, Netherlands, Norway, Poland, Portugal, Spa8weden, Switzerland, Turkey, United
Kingdom of Great Britain and Northern Ireland, UnitStates of America, Uruguay, Venezuela and
Yugoslavia;

Non-Member States: Brazil, Colombia, Costa Rica, &bor, El Salvador, Ethiopia, Honduras, India,
Indonesia, Madagascar, Mauritius, Peru, Philippjfesmania, Senegal, Sri Lanka, Thailand and Viet
Nam;

Inter-governmental organizations: Internationaltinge for the Unification of Private Law (Unidroit)
Inter-American Children's Institute (IIN) and Couhaf Europe;

Non-governmental organizations: International Basséciation (IBA), International Social Service
(ISS), Inter-American Bar Association (IABA), Interti@nal Federation Terre des Hommes (FITDH),
Defence for Children International (DCI), Internated Academy of Matrimonial Lawyers (IAML) and
Committee for Cooperation within the Nordic Adoptiand Parent Organizations (NCA).
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by the Islamic law. Until now only Mali, Azerbaijarand Turkey acceded,
respectively ratified in case of Turkey, the Hague Gantion (Status Table: accessed

July 6, 2013).

Parra-Aranguren (1993) in the Explanatory report describéscussions,
recommendations and preliminary drafts uncoveringkigpound of the most
comprehensive yet criticized global internationgreement on the inter-country
adoptions. He clarifies preparation and endorsemdnthe Hague Convention
article by article, nevertheless, for the purpose a$ tihesis, the most important
provisions appears in the preamble and Articles 1 tim 3he Preamble, the Hague
Convention regards the respect of fundamental rights othiid and the principle of
the best interest of the child as necessary conditiondefpal and legitimate inter-
country adoptions. Furthermore, it stresses the n#égest a family background,

preferably of a biological family.

According to Donnelly’s levels of cultural relativism, the substance level of the rights

of the child represents the universal acceptanceefin rights and standards. In
respect to the inter-country adoption, this standfatibws from the UNCRC. Para-
Aranguren (1993) asserts that by the fundamental rights othice mentioned in
the Preamble and in the Article 1 the state repredergs apprehended all children
rights recognized by the international law, espégidiose listed within the UNCRC.
Although it is important to notice that certain pi®ens such as the best interest or
second generation rights (culture, language) modifiedorder to comply with

the real situation of inter-country adoptions.
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3.1. MEETA UNIVERSAL CHILD

Apart from the overall discourse on the universatitythe relativity of the rights as
mentioned above, the rights of the child uncoversthaoculturally sensitive topic.
Who is a child? How to define a child? When does childhood begin ar?dizoes a universal
definition of a child exist? Those questions and many more appealdren rights are
discussed. Acknowledging that a definition of a chgda topic covered by various
social as well as natural sciencéshe following part only focuses on defining a child
in terms of legal definition, cultural relativism of @hrights of the child and
particularly on those rights especially importanttboption (family, identity, culture

and language etc.).

Despite the fact that there are many national artdrirational norms, conventions
and legal instruments dealing with child protectichildren rights, family issues etc.
the general acceptance of a definition who is a child issing. Van Bueren (1998)
emphasizes that the term a cheda social construct, generally based on a negative
connotation towards an adult. However, this is not eyioif we intend to protect
a child to know who a child is not. Ross (2010) points ouwt tthildren such as any
other group possessing special set of rights suffemfextensive generalization yet
not enough flexibility. She underlines the sociolaijdistorical and psychological
perception of childhood. Some of the researches (AB&2 in Ross 2010, Stone 1990
in Ross 2010) base their assumptions of different appmesadowards children
throughout the history of the development of chitdated vocabulary, clothingro
treatment. On the contrary, Archard (1993 in Ross 2010) argluat there is a great
difference between a concept of childhood which issent in every culture in any
period of the history and a conception of childhoode Toncept of childhood refers
to an ability to understand that there is a diffeeethetween a child and an adult,
while the conception refers to implications of suanderstanding. Due to different

conceptions, the cultures vary significantly in det@ration of the age childhood

% For sociological and psychological definition of etilbod see Ross (2010: 6-14).
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ends and how it ends; the dimensional differencésben a child and an adult such
as duty or ability to work, vote or marry or different stages of the child’s life.
The cultural determination of the childhood is crucimr understanding of

difficulties thatuniversal children rights’ protection instrument face even nowadays.

The conceptual understanding of childhood and a child’s position within a society
also influence different positions towards a childrecaand a substitute care
particularly. In individualistic societies where dhien are tightly integrated into
a relatively small family unit, the primary responsityilof their development and
care lays on the closest family members like parentgrandparents. The collectivist
societies, on the other hand, share such respongilainong various actors within
a community and a direct impact of close family menshie much lower. Given that
a child’s position within a society belongs to particularly sensitive topiceréis no
doubt that ideological discussions between the arsalists and the relativists are

extremely tough.

3.2. CONVENTION ON THE RIGHTS OF THE CHILD: THE FUNDAMENTAL

RIGHTS OF THECHILD

Since prior to the formulation of the UNCRC no intational declaration or
convention included a definition of a child, the nrajp of discussions occurred
around the final meaning of the Article 1 of the UNCR®N Bueren (1998) gives
examples of discussionen the beginning of childhood that divided countries t
those who consider the beginning of life at concepffoat a specific phase of
pregnancy or at birth. Since the final meaning of the Articledibes not mention
explicitly the minimum age, several states submitteservations and declarations to
express their understanding or further specify thénden of a child, usually in

terms of respecting the right of the child on life@@nthe conception thus outlawing

% Such as Catholic countries or countries with a stropgosition towards abortions Ireland, Holy
See or Poland.
% Such as Muslim countries, e.g. Egypt and Morocco.
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abortions. Similarly, a great attention was paidhe proposed the age of majority.
Van Bueren (1998) makes references to various suggestibage lower than 18
years based on different criteria of majority such msmimum age of ending
the compulsory education, active participation on ifgnlife support or other
aspects of socio-cultural reality. Conversely, thegmoent of 18 years as the end of
childhood in the legal terms argued for maximum asien of the period of
protection by the UNCRC. The Netherlands made a somveltompromised
suggestion stating that majority should not be achd solely by the limit age, but
can be derived from various forms of emancipation from pase¢ntdare such as
marriage, military service or legal capacities (VaneBen 1998: 36-37). Buck (2010)
considers the provisions of the Article 1 a compramsolution and emphasizes
the active role of the Committee on the Rights of @tald (CtRC) in encouraging
countries with lower minimum age to adjust theimgestic legislations to the core of

the Article 1%

Thus, even though one might easily conclude thatesthe adoption of the UNCRC
a childis universally defined as it stands in the Article 1: “a child means every human
being bellow the age of eighteen years”; however, such a conclusion would simply
ignore the first and the last part of the Article stating: “for the purpose of the present
Convention [...] unless under the law applicable to the child, majority is attained

2

earlier.” These provisions, in contrast, satisfy needs of different conceptions of

childhood and eliminate objections based on potdmon-compliance of the Article
with the cultural or the social norms. Van Bueren (19%%eats that such flexibility
referring to national legislations allows wide refiea of cultural specifics related to
the dimensional conception of childhood. For the pasgof adoption, the definition

of age might be and might not be crucial. It is crld¢ra cases where adoption

constitutes not just legal or moral relationshipshigh might be the case of adult

%7 Child labor and child marriage, although outlawegmain a major problem for a vaste number of
countries which do not comply with the limit age @& years. A lot of countries face gender inequality
in the age limits for majority which further discrimates against the unprotected individuals, usually
girls.
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adoption ensuring continuation of family line) but iglaltions to care about an
adoptee. Such differentiation is usually based on nlméion of vulnerability of

the adoptee and its capability to decide.

Brems (2007) argues that if children rights derive frdre human rights because of
particular differences between children and adultBicl constitute a need for
protection, then in parallel differences between atefd should be granted similar
attention. She examines the UNCRC Articles and lisgpressions of cultural
relativism within the Convention based on elaséicduage and inclusion of cultural
specifics to the rights included. She mentions salarticles and explicitly points on
the Article 20 dealing with substitute care aboutdian where kafalah is mentioned
as a means of alternative care in order to satisfyniglaountries where adoption is
not allowed. Furthermore, this article makes coumstriebliged to take into
consideration ethnicity, religion, culture and langeaof a child while deciding
about the best alternative of a biological family. 8&mn compromise in order to
comply with national or cultural specifiasn substitute care was made at the Article
21 concerning adoption. This Article is only binding fbtie countries that “recognize
and/ or permit the system of adoption” and guarantee that “the best interest of
thechild shall be the paramount consideration” once adoption is contemplated.
Discussions evolving into such a solution furthepport the basic assumption used
in this thesis about adoption being culturally det;med and as such being

potentially trouble-making on the inter-country level.

In order to enhance the number of ratification of thRCRC, some articles are
formulated in a vague language. This is the case of f@mathers) the Article 3
stating that “in all actions [...] the best interest of the child shall be a primary
consideratioti’ Bix (2008) identifies the best interest principle within geenmon law
and explains that what started as a legal collocatieveloped into a legal standard.
Brems (2007) stresses that a compliance with particaldtural normsis, in fact,

usually in the best interest of the child. She hights a negative impact of social
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exclusion caused by refusal of a particular praafiseich practice is of a huge moral
importance. On the other hand, she emphasizes thelé®4 constituting the right
to health where cultural practices with a negative impact on the child’s health
conditions are forbidden. Thus, states are responfblelimination of the harmful
practices given enough space to adjust a strategthflocal conditions. On the top
of that, she argues that while abolishing a cultyredctice can be perceived as
culturally insensitive and have an opposite impabighlighting objectively

measured negative consequences seems to be more relesam@lacceptable.

Buck (2010) reminds that the best interest principle originates frontextual issues of
the custody of a child and countries have great arfice on what is the view of
a particular best interest. Alston and Gilmour-Walsh (199Bplkasize that the best
interest principle originates in family law of the USA aslivas France and the United
Kingdom and through their colonial rule it was impex to legal systems around the
world. They suggest that within the UNCRC the Arti@ds not a right itself but
servers three different purposes: 1) support, justibcatand clarification of
a particular approach towards fulfilment of the righds the child; 2) principle
assisting in conflicts between different rights of tield; 3) one of criteria evaluating
child-related norms. To sum it up, while the besenest principle allows the local
culture to play a significant role in exercising oparticular right, it should not be
a prevailing argument justifying obvious physical, pisglogical or social harm to
a child; therefore, the final decision must be in compde with the best interest as

understood within the scope of UNCRC.

A particularly important provision for the inter-cotry adoption (and adoptions in
general) is the Article 8 constituting dhchild’s right to identity. Stewart (1992)
explains that this article was originally created to address the state’s duty to

reestablish identityto children who have been abducted and/ or disappeé#&iad
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their parents®He suggests four types of sources of identity: 1) famay tribe,
3) biology, 4) state. Regarding the right to family idéntibiological parents,
extended family, family name) there are several pdssibterpretations with
different implications to adoptions. One of these iptetations is that in case of an
adoption, the right to family shall be included indefinition of the best interest of
the child; another states that the right to famidyentity may suggest informing
a child about his true identity. The Hague Conventibowever, does not provide
any extra protection to a child’s identity. It is fully up to a sending country whether it
requires the adoptive parents to maintain any of the child’s former cultural habits
(such as religion in case of Philippines etc.). The Aetig4 which states that a
contracting state may refuse an adoption that iomtr@ast with its public policy may
in case of religion protect child identity. The prospee parents who do not comply
with the states policies (such as non-believers, hsaroals, single parents) may not

be accepted by the sending country or vice versa.

3.3. CONCLUSION: SUBSTANCELEVEL OF THEINTER-COUNTRYADOPTION

On the substantial level, the Hague Convention adoptremarkable range of
children rights it aims to protect. It accepts awdroad definition of childhood
restrictedby the age limit and the best interest principle, well4dmoand often used
within the frame of child-oriented discourses. Furthere, the Hague Convention
cherish the principle of subsidiarity in terms of fer@nce of domestic over inter-
country adoptions, however, formally elevates the trighfamily over the right to
culture and language. Therefore, it opens a debatehenhetertain rights are more
important than others, in case of the Hague Convenéidew certainly are. Martin
(2007) concludes that in respect to culture the intera¢oy adoption imposes

a hierarchical structure of superior and subordinate rightlse child.

% Article 8 reacts to forced disappearance of childmemigentina during the rule of military junta
between 1976 and 1983.
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On the other hand, the Hague Convention deals wtdpé& which is not universally
accepted. Thus, even on the substantial level, it ispssible to expect nothing but

partial acceptance of the norm by the international comnyunit

The Hague Convention is not in contradiction to amgjor, globally accepted means
of child protection. Besides that, the Hague Conventiaccepts the role of
a universal set of good practices which should beovo#ld. In practical terms,
analogically to Goodhart (2008), albeit not universal, tHague Convention is

a legitimate global instrument on inter-country adoptions
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4. INTERPRETATION LEVEL OFTHERIGHTSOFTHE
CHILD: FORMSOF SUBSTITUTE CHILD CAREIN THE

HAGUE CONVENTION

According to Donnd}’s division, the most controversial manifestations of relativism
occur at the interpretational level. In respect he the inter-country adoption two
types of cultural relativism emergecultural determination of substitute child care
and cultural determination of the rights of the ctld’he cultural determination of
the substitute child care arises from different pagats of cultures as well as from
constant interactions enhanced by accelerated psooé political and economic
globalization. Those two types of social change cawehboth convergent and

divergent effect on the practice of adoption, intetHatry adoption respectively.
Specifically, the approach towards the inter-countagoption derives from

the means of substitute care typical for a particulaundry further enhanced by
decision-makers and their political views. Such amproach can be positively or
negatively influenced by the recent evolution of theagiice of inter-country

adoption-like in the case of Romania or Cambodia.

In this respect, interpretation of status of a childhin a society and the right of
a child to family plays a crucial role. Given that thie substantial level, adoption
belongs to one of various forms of substitute care entitled to protect children’s
fundamental right to protection; this chapter focusmsinly on uncovering
the concept of adoption and its implication on otlkkencepts of substitute care. In
the end, based on Donmgk theory of evaluative controversies, particular cultures

are evaluated in terms of ability to accept the concept oficdentry adoption.

3 Discussed in the Chapter 3.
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4.1. TRADITIONAL VARIATIONS OF SUBSTITUTE CHILD CARE: CULTURAL

DETERMINATION OF ADOPTION

In 2009 the Department of Economic and Social Affairs o tnited Nations

revealed a study on adoption and foster care stdatingde fact adoption and foster
care in various forms are practices well-known tmas$t all traditional societies.
Unsurprisingly, communitarian societies emphasize tteed for socialization of
a child, and thus prefer flexible, community-based pcast in contrast, the modern
form of adoption promoted by the West denies suchilfiety and requires secrecy

and finality.

To elaborate more on the topic following paragrapheefly describe different
institutions of child care and attitudes towards rand adoption within Catholic,
Confucian, Hindu, Islamic and Jewish law and examime ttole of foster care and
de facto adoption in traditional societies such agcafr tribes, American indigenous
peoples and Oceania island societies. Particulanétn is devoted to Catholicism
since it basically formulates the concept of modedomtion. Even though many
countries nowadays have adopted legislation basedWestern (predominantly
Catholic) perception and definition of the modern adoptthe cultural background
cannot be dismissedn the text, the term modern adoption describes adoptidnesev
all parental rights are transferred from biologicalrents to adoptive parents, and
de facto adoption describes practices similar, notfydy compatible with modern

adoptions.

Christian tradition — the Catholic Canon Law

As the main source of legislation in Europe and ldbhsr United States the Catholic
Canon Law served as a bridge between the Roman lawv the modern civil
legislation on adoptions. Pollack et al. (2004) explatihat as early as in the late

Middle Age, the Canonist started to study and comipiie legal concepts from

“The term de facto adoption refers to practices simtib adoptions but usually different in terms of
official parent-child relationship, rights to inhefé&mily property etc.
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the very begging of the Modern Era. The topics suclpa®ntal rights, termination
of parental rights and legal abandonment of childasrwell as other civil aspects of
life were included into arising Canon Law. The CanonwlLéself went through
various developments influenced by historic phaseselas the early Canon law
followed up on the Greco-Roman adoption provisionse tearly Middle Age
required ad hoc regulations and means of caskabandoned children because of
widespread instability. An important change took gelawith turn towards the
Roman Law during the 12to the 1% century when first and truly basic legislation
on adoptions came into existence. Later, the American church and Protestant
movements emerged and brought new challenges tpitéeous provisions as well
as new motives to adopt children. The industrial tetion and rising immigration
to the USA at the end of the" @ndthe beginning of the 20century caused a sharp
decrease in living conditions especially of the urbaorking class. Pollack (et al.
2008) argues that as one of the results of such socalgsh resulting in chaos and
loss of traditional family life; the number of orphans, childriemlg in broken homes
or born out of wedlock soared. Since the majority adriking class at that times
consisted of immigrants from various parts of Cath@&irope® both Catholic and
Protestant organizations were involved. The instdns$i of de facto adoption (or
place-out systems) were nevertheless competing tverfaith of children. While
Protestants felt superior and tried to place chidte Protestant families, Catholics
were determined to preserve the faith even if it dedaplacing children with
racially different parent&.This according to Pollack (2008: 132) léalan increase in
number of adoption agencies, and thus shaped bothd¢ttowards and legislation
on adoptions in the USA. In this respect, Catholigaorizatimshadahuge influence

on attitudes towards interracial adoptions and doms of disabled children

41 After the Civil War the USA experienced waves ofnirigration mainly from Ireland, Germany,
Poland, Lithuania, Hungary or Italy.

42 Linda Gordon’s The Great Arizona Orphan Abduction is an importantdrig of the interaction of
Catholic attitudes toward placing:t and adoption [...] interested in preserving the Catholic faith of
children entrusted to their care, the Sisters of @pawho ran a major New York foundling home,
placed a group of largely Irish immigrant childrentivilargely Hispanic Catholic parents in an
Arizonamining town in the fall of 1904 (Pollack et. al 2008: 131).
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worldwide. Although the practice of adoption had besgread fast, it was only in
1983 that the Canon law fully accepted that childrenpadd following the civil law
measures are considered children of those who hdwepted them. The Canon law
furthermore established requirements for baptism ofopddd children and
prohibited marriage to parents, grandparents, sikliagd cousins. In terms of
prospective parent requirements, the Canon law wats specific, even though
the Catholic Church emphasized that parents shoeld lmarried couple to fulfill
the principle of the best interest of a child. Nowas,apeside the humanitarian
motive, adoptions also serve as an alternative foldtdss families, since they are
preferred over all reproductive biotechnologies. @ top of that, two icons of
Catholic Church of the 20century—the Pope John Paul Il and the Mother Theresa
who advocated for the adoption in order to elimintte evil of abortion (Pollack et
al. 2008) stressed the importance of adoption and itedliatspirit. In 2000 Pope

John Paul Il summarized the current opinion of the CathdlierCh stating that:

“Adopting children; regarding and treating them as one’s own children
means recognizing that the relationship between mptarand children is
not measured only by genetic standards. Procredtve is first and
foremost a gift of self. There is a form of “procreation” which occurs
through acceptance, concern and devotion. The reguldghationship is so
intimate and enduring that it is in no way inferibd one based on
biological connection.” (in Vaughan Brakman and Fozard Weave 2007:

123)

The basic fact that the Catholicism regards adoptameilies as equal to biological
families differentiates this conception from all ththers. From a moral or legal point
of view the adoptive children have the same rightd abligations as the biological
ones. Furthermore, the precedent of the faith beingesor to the race and to
the nationality provideda base for transracial and inter-country adoptions.

Protestants promoted a slightly different approaebgarding the religion (mainly
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due to own feeling of supremacy), but in terms of indceuntry adoptions their

approach equals to that of Catholics.

Chinaand India: Cultures of the male descendants’ preference

In Confucian societies (e.g. China, Japan and South Kaéaption is not a child-
oriented act but a family-oriented. The primary asrad ensure a heir for a child-less
couple and maintain the family lineage, the propeatyd the ancestral rituals
(Department of Economic and Social Affairs 2009: 24). John&®02) focuses on
differences in approaches towards domestic adoptiongwo main exporting
countries, pointing out that in traditional Korean@hinese society the institution of
adoption of a non-relative child does not exist. Hmsearch in the 1990s,
nevertheless, uncovered strong willingness to careualdemale children even in
a permanent way. Traditionally in China, Johnson (2002)aesgadoption was used
(as mentioned above) to obtain a male heir. While inn€fe and Korean legal
systems only permitted the so called agnatic acdogti, Japanese customs allowed
even non-relative adoption in order to bring a mdiscendant to the family. In
general, Confucianism accents bloodlines and prefemns sver daughters; therefore,
the adoption habits encompass such practices ashpwmous adoptions and
adoptions of adults (Department of Economic and Sodé#hirs: 2009). On
the contrary, Johnson (2002) describes a Chinese tradifiomnglingzi which denies
the general assumption of Confucianism focusing omlyadoption of male relatives
since it declares that although prohibited adopdiaf non-relatives occurred in
the 19" and the early 20century. She also describes a tradition of tongyangxich
refers to a de facto adoption of a girl to perform hetudd tasks and to marry
a potential heir to the family. Van Leeuwen (1999), neveg$sl considers above

mentioned examples as extremely rare to really conteibemvards general practice.

43 Agnatic adoption refers to an adoption within tHedady lines. Usually one of the sons of a family is
adopted by a male relative in order to preserveilffaand blood lines.
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Under such legal and cultural circumstances ithgious that the Confucian society
favors sending abandoned children abroad over stigingtin-country family care.
Furthermore, the huge number of war orphans of miadptes in Korea as well as
Chinese one-child policy even enforced the tradioattitudes towards adoption.
Even though nowadays the Confucian countries beconmogemopen towards
domestic adoption, in compliance with the UNCRC and the Hague Convention’s
principle of subsidiarity, the actual number of thendestic adoptions remain low
(Department of Economic and Social Affairs 2009: 25). John&f92) considers
the shift in the strict Chinese adoption laws and tree-child policy towards
the possibility of having two children in case of tfiresst one being a girl a positive

sign for Chinese female orphans.

Similarly to the Confucianism within the Hindu legison, adoption was perceived
primarily as a way to ensure family and name lineagge giving for elderly and
ancestor worship, yet only sons could have been tsthpAdoptions were common
throughout the history and codified in the Hindudeoof Manu-Smrti aroad
the F'century B.C. Goody (in Department of Economic and SoAitfhirs 2009)
asserts that since maintaining the lineage is inigrdrfor Hindu families, adopted
sons had equal position, including privileges andiekutowards their family, with
biological sons, yet they kept to the possibilityni@intain minimum links with their
family of origin to prevent marriages with blood reles. There were a lot of
requirements considering the adoptioh an adoptive family (represented by
the father) could not have had any male descendantadoptee must have had at
least one male sibling not to interrupt the familpddline. The traditional system
preferred adoptions based on family relations oven-nalative adoptions and
required respect to the caste system; also it dititalerate either female or orphan

children’s adoptions.

During the 28 century the official Indian civil legislation imped restrictions and

regulations on adoptions. Halder and Jaishankar (2009)etiné a number of
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existing laws on the domestic adoption; neverthetb®y emphasize a legal vacuum
on the national level regarding inter-country adoptwhich leads to frauds and
human rights’ violations. They call for strict rules and monitoring systems. Although,
they admit developments within the practice, forrayde that nowadays children of
both sex and orphans can be adopted even outsidie taste in India. Other
countries such as Nepal or Myanmar/ Burma also ipooated traditional adoption

rules to their civil legislation (Department of Economic armati&l Affairs 2009).
Respect to bloodlines: Shari’a and Halacha

In contrast to the traditional Asian societi®dslamic Shari’a strictly maintains
the bloodlines, thus abandoned or orphaned childteoulsl be placed exclusively
with their relatives. In case a child needs a plagetoutside his or her family
within the institution of kafal&di— he or she does not acquire any inheritance rights
and keeps his or heiological father’s name. Nevertheless, Pollack et al. (2008)
argues that despite general simplification of suclesuo a prohibition of adoptions
Islamic law operates with a complex and sophistédatdoctrine dealing with
abandoned, orphaned or parentless children. He expldiat a stranger cannot
legally and morally become a parent of a child bout of wedlock, thus Islam had
to develop a special institution to care about almaretl or orphaned children.
The strict rules on legal parenthood and poverty hamtailed a vast number of
abandoned children and foundlings. The Law of foundliwgs established to deal
with those children with respect to the Quran ahe& Prophetic dictum and was
based on three main principles. The first one stdtasthere is a legal obligation for
society°to take care of foundlings; the second one says ahpérson can become

a caregiver but not a legal parent and the third emgures that a foundling is free

“The pre-Islam rules on adoption in currently Musleountries differ significantly but are not
further elaborated due to minimal influence on conpemary practice.

*n terms of a child care kafalah means a form ofifamplacement when a child does not acquire any
legal connections to the new family. Kafalah is ad$en used in terms of a sponsorship system misused
in certain Muslim countries, such as Saudi Arabisgreate master-subordinate relationships between
employer and employee. See HRW (2008).

“ An individual is only obliged to care about a fodimg who was found in a life-threatening
situation or if and individual voluntarily becomesaregiver (Polack et al. 2008: 138-157).
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and cannot be enslaved unless there is any evid@npeove otherwise. Nowadays,
20 countries worldwide do not recognize the modern pdbm; all of them are
predominantly Muslim countries. On the other hanlide most populous Muslim

country— Indonesia, as well as Turkey and Tunisia do not prohibit adopf’

In a similar way to the Islamic law, Jewish Halach&sg@ot comprehend the modern
adoption. Jewish traditions and jurisprudence cdess caring for orphaned or
abandoned children an act of goodness. Judaism dsstve$ses the importance of
the bloodlines and the faith and, on the top of thiatprohibits incestuous
relationships even by accident as well as any kafidntimate (hugging, kissing)
behavior between males and females unless theyegiad Epouses or a parent and
a child (Department of Economics and Social Affairs 2009: 2&védtheless, Jewish
scholars do not agree on whether a child whoseohgioal parents arenknown but
he or she is incontrovertibly a Jew should or shlombt be informed about his or her
adoption status. There are different rules appliedafomdoption of Jewish andon-
Jewish children which guarantee a non-Jewish cthle right to convert or not to
convert to Judaism (Pollack et al. 2008: 116-118). Moreover Jewish culture tends
to have a negative approach towards adoption githeat Moses— inter-country
adopted to Egypt did not accept his new identity and left Egypt. Instimegly, in
1984 during the Operation Moses about 1500 Ethiopian childieived to Israel
unaccompanied, many of them were later adopted antalare of by Israeli families

(Israeli Association for Ethiopian Jews [accessed &uB013]; Ministry of Absorption
of Immigrants [accessed July 8, 20L& urrently, all adoptions in Israel are regulated

by the Adoption of Children Law from 1981 which defines adoptiora modern way,
however, requires a child and his adoptive paremtsbé of the same creed

(Department of Economic and Social Affairs 2009: 28).

“"The adoption is officially prohibited in Algeria, jibouti, Egypt, Libya, Mauritania, Morocco,
Afghanistan, Bahrain, Iran, Iraq, Jordan, Kuwaitg thlaldives, Oman, Pakistan, Qatar, Saudi Arabia,
Syria, United Arab Emirates and Yemen.
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Traditional societies: Family care in thefirst place

Unlike the societies and the empires based on @anigy, Islam, Judaism,
Confucianism or Hinduism where either religious legastems or written sources of
the best practices existed, the traditional sodetie Africa,”® Oceania or Americas
did not followed any strict rules. De facto adoptiansually played a different sotia

role and did not interfere with family bonds.

In order to understand the possible obstacles cfdption in Africa, it is important
to understand that being a child is above all a-lbieg reciprocal obligation with
parents for whom to have a chitépresents a form of security in an old age (Ncube
in Brems 2007: 24). In Africa, de facto adoptions vary acooydto tribes and
traditional family structures. Notwithstanding thetrindduction of the modern
adoption legislation by colonial powera,family-centered child care has not been
fundamentally affected. A widely practiced polygamydaan important role of
family in the elderly care constituted several posisiks of substitute parent-child
relations. In Ethiopia for example, a de facto adoptiontains elements of the modern
adoption such as the termination of inheritance tiginom the birth family or the

acquisition of a new family name (Department of Economic andabAffairs 2009).

In Eastern Africa, children are being adopted by de#d or male-childless women in
order to safeguard the elderly care. Generally, a child boenredative or a co-wife is
chosen. De facto adoptions of orphans or illegitimabeldren are rare but not
restricted. Considerably more than de facto adopidhe sub-Saharan societies
practice informal foster care or godparent caedso referred to as informal kinship care
which might be both intra and inter-country. In adrtional way, a foster family or
godparents take care of children and support hinher but the relationship with
the birth family remains unchanged. This tradition istained even if a part of

family migrates abroad and usually results in segdanchild from the developing

“n this part African countries are meant to be naimlack African or sub-Saharan countries with
prevalence of Christianity or native religions. THerth African countries and predominantly Muslim
countries (Sudan, Mauretania etc.) follow Islamic lamd thus are excluded.
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country to the developed one in sake of educationbetter living conditions
(Department of Economic and Social Affairs 2009). On theeptimand, the kinship
care preserves family bindings and culture but, andther hand, kinship care is not
itself a guarantee of non-exploitative environmentdbiridren (International Social
Service, UNICEF 2004: 4). Child labor and child abuse &aftenoreported in such
cases. Moreover, nowadays especially due to the HIX)/SAcrisis in many African
countries, these traditional means of care of orphamedbandoned children are
overloaded, and therefore diminishing or transformimtg exploitation rather than

care.

Beckstrom (1972) describes the traditional practice ofac® adoption in Ethiopia.
Surprisingly, conversely to other African traditioms,Ethiopia adoptions served not
to rescue abandoned children but to acquire an toetihe family. An adopted child
assimilated fully into a new family and from the légaint of view was equal to all
the other children. Two main Ethiopian tribesthe Gallas and the Amharas
developed two slightly different practices gudifetchagassa and yemar-yetut lij.
Nevertheless, even though similarities with the \Westconcept are undeniable,
children maintained their connection with the bmikal family through their names,
the possibility to inherit from the biological parsnvaried. It is important to notice,
that those traditional ways of parenting non-bioladichildren occurred mainly in
the countryside. Beckstrom (ibid) emphasized that even in 19@0sgimg number of

abandoned children cause problems in Ethiopia.

According to African Child Policy Forum (ACPF, 2012 frican countries’ attitude
towards the inter-country adoption varies as muslheeir respective laws. In many
countries these laws were accepted under the calamiles and have not been
updated yet, some countries have no or insufficiegislation. Only a few dispose of
sufficient legislation, such as Kenya. Mezmur (2008a) psawet majority of African

countries are not ready for unproblematic inter-countrgEans.
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The indigenous peoples of the North America arrandethcto adoptions of children
to assure the elderly care as well. Large familiesegap their children for childless
families or families with single-gender children onTyhe traditional practices of out-
of-the-family child care in Oceania are similar to skean Africa or North America. In

Maori tradition children live outside their familifer a period of their lives and
frequently they move to several relatives or memhdrgheir community. Adopted

children are considered gifts and they rarely termmanr&lations with their biological

families. In Papua New Guinea about half of the chitdiiee and are raised in non-
biological family. Several Oceania nations differetdiabetween adoptions by
grandparents or members of family and general adaoptitn contrast to a kinship
adoption, the general one also aimed to strengtlo@mntunity alliances or to gain
a future family budget contributor (Department of Economand Social Affairs

2009). Roby (2004) clarifies that in certain cultures of Ocaasich as the Marshall
Islands, a de facto adoption brings the two familiegether but parental rights

remain unbroken.

A specific form of the substitute care for children developed overetim Haiti,
where parents often send their children to other li@siiboth related and unrelated,
in order to provide better or some education, nigmitor a perspective of an
employment. Such children are called restaVeksd according to estimates about 10
% of children younger than 14 live with non-biologicplrents (Fafo 2002)
The practice of sending children away from original faesilis of a particular interest
of children rights organizations, because it oftendkao what is called child
domestic work. Nevertheless, given that a performasfceousehold chores is not
just acceptable but desirable in Haiti, the distioictbetween a substitute child care
and a labor contract is very blurry. On the top oftflthildren are either expected to
return back home or to support the family in the fetuRestaveks often constitute

financial or moral liabilities of their biological failies to the care giving family. With

“From the French rester-avec meaning to stay with.
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increasing diaspora, the phenomenon of restaveks maady crossed the borders

and a lot young Haitians live with families in the USA or Euedpafo 2002).

To conclude, it is unquestionable that the traditissteuctures or institutions of out-
of-home child care remain relevant nowadays. While egoments and national
legislations (excluding Islamic countries listed a&bd widely accepted Western
definition of formal adoption, cultural norms and habite asually taken into account.
On the other side, the inability to achieve a unsadly accepted perception of
the formal adoption brings out problems and misunterdings regarding the inter-
country adoptions. Whilst Europeans and Americans creurally determined to
understand all the steps and consequences of iotemtcy adoption including

the termination of parental rights and the loss of uxdtof origin, the rest of the
world perceives formal adoption through lenses ofirthteaditions or religion.

Moreover, in terms of the inter-country adoption lhe@ conscious consent of birth
parents that mostly belong to underprivileged memsbef society; the form of

consciousness may become a serious obstacle and a passilske of injustice.

4.2. IMPLEMENTATION OF DONNELLY’S FOUR TYPES OF EVALUATIVE

CONTROVERSIES ONADOPTIONS

[ am using a modification of Donnelly’s model of controversies in perception of
different moral importance to certain topics to derswwate the various types of
implementation of adoption as substitute child care in aboegationed societies. For
this purpose | summarize all three types of Chrigtia— Catholicism, Protestantism
and Orthodox- under the term Christianity and | do not consider imtpot any
deviations in terms of smaller Christian churches or sectis. Simplification is based
on the fact that no obvious importance of the maipety of Christianity in ex-
colonial powers as well as on the direct influende Gatholic Canon Law on
the modern legislation. Apart from that, | further sinfplthe model using only

the two evaluative controversies most effective, most difficult- assuming that
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the Christianity grants a great moral importance tdom@ions as an ideal form of
substitute child car& nevertheless, the alien culture can perceive theceh of
adoption as either unimportant or beneficial or im@at in terms of compliance
with its own values and traditions. This model, albeit simifya complex situation
in particular cultures, supports the argument thetattitude towards adoptions and
inter-country adoptions descends from generally pcad forms of substitute child

care.

Table 5 Controversiesin the perception of the inter-country adoption

Alien Culture

Unimportant/ Beneficial Important

Christianity Confucianism Islam
Hinduism Orthodox Judaism
Non-Orthodox Judaism Traditional Societies

Traditional Societies
Latin America

Except from the Islamic countries and the Orthodoadalam, all the other cultures
have been influenced by the Christian concept of stuide child care— adoption.
Partially due to coercion, partially on voluntary lsasmodern states changed shifted
the community-based care to state-based one morkessr successfully. All non-
Christian cultures have one thing in commendomestic adoption is either not
possible or not probable. This further determinesrtbeerall attitude towards inter-

country adoption.

Johnson (2002) asserts that China (as well as other Canfusocieties) roughly
benefits from inter-country adoption. Taken into accoanvery low incentive of
the local population to adopt abandoned or orphasteldiren, foreigners disburden
the society. Confucian societies do not focus on thiédowvell-being, but rather on
family well-being. Thus, sending abandoned childrenoaldris not widely perceived
as a loss for the society as a whole. Similarly, theddi societies face huge problems

with an increase of available children rislanced by a sufficient institutional care or

0See Chapter 4.3.
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domestic adoptions. All those countries, mainly doethe baby-boom benefited
from an increasing interest from the West in the 1990s.eithe cultural

preconditions and political unwillingness to proraadomestic adoption the inter-
country adoption was an easy solution which helgedreduce the number of
children in orphanages as well as to finance therlyaaquipped state institutions. In
such casean adoption of children, albeit a foreign social contzdpas a great chance
to be accepted by the local population and the lloepresentatives as one of
the solutions. Hence, a long-term impact on thoseesies (mainly because of

the gender inequality of adopted children) is at least d éeta

Saunders (2008) describes how the US influence in thedTRVorld countries,
especially in Latin America, made the inter-countryoption more acceptable for
the local population. The pathways of globalization ahe& growth of American
power have had a direct impaon the inter-country adoption. He emphasizes
the role of political changes and slow transformatioratmarket economy as well as
accelerating globalization process which decredsadiers not only for trade but to
also movement of people, and infants. Latin Americannt¢das seem not to have
any major problems, on the cultural level, with timéer-country adoption, which
was obvious from their active participation in prelnary sessions of the Hague
Convention. Given that majority of those countriese aChristian and Catholic,
the concept of adoption is not strange to them. Unfaataly, Latin America
experienced huge problems with human trafficking drady selling, which ended

up in total or partial ban is some of those countrissich as Guatemala.

The case of traditional societies is more difficultcedegorize, because there are great
differences among such countries. The impact of adoptiay be both positive and
negative and it is even debatable within one coyntrsually, the overall appro&ac
depends on political and religious elites, interstalbility and post-colonial heritage.
Especially African countries burdened with HIV/ AIDSisis struggle to find

a balance approach which results in either extremelyative attitude towards inter-
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country adoptions or in not following the subsidiargyinciple by preferring inter-
country adoptions (such as in case of Democratic Répwf Congo). Furthermore,
as Donnelly (2007) stresses it is hard, in contemporafinc#® to distinguish what
really is in favour of a local population and whataisproduct of a mere political

populism.

In this respect, only Muslim countries and Orthodlexvs preserve their traditional
views of substitute child care. Rare exceptions ofntoes approving the inter-
country adoption document more an interchange betweultures and a secular

political system, than any strong deviation from the norm.

4.3. CONCLUSION: INTERPRETATION LEVEL AND THE INTER-COUNTRY

ADOPTION

In this context, it is justifiable to conclude than ahe interpretational level,
the Hague Convention represents one of several plessiterpretations of the rights
of the child to family, culture or identity. Even thougtrict proponents such as
Bartholet (1993, 2005) usually advocates for giving the Httemtry adoption
precedence over any other type of child care (aparinfa well-functioning
biological family), such practise is culturally notsjifiable. The right to identity as
well as the right to own culture are undeniable atath only be subordinate to
the right to family in case that it is evidently ihet best interest of a child. Thus, in
respect to a local culture (which does not have ¢oessarily correspond with those
mentioned above but may be even more specific) therioountry adoption should

be used wisely and contextually in order not to cause moma hlaan good.

Different cultures seem to be heterogeneous in tloeierall approach towards
the inter-country adoption. Countries which experehany form of colonial rule

and thus are more experienced with alien conceptsvall as countries where
children are relinquished from their families in orde save the male patrimony are

more open towards the adoptions. The possibility &rithsocial/ cultural or
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economic) to take care of the orphans or the vulnlerabildren varies significantly
even between those countries which are in favoutefihter-country adoption. In
contrast, Muslim countries which rely heavily on tinaditional legal systems which
offers a different means of protecting abandoned childreact negatively. As an
outstanding example, | consider the countries of L&timerica which are culturally
determined to practice domestic adoptions, the ephds not imposed or alien,
however the unfavourable economic and social sicmataused that Latin American

countries belong to the biggest suppliers of children.
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5. IMPLEMENTATION LEVEL OFTHERIGHTSOFTHE
CHILD: HAGUE CONVENTION ON THE INTER-

COUNTRY ADOPTIONS

Donnelly (1989, 2007) indicates that the implementation leargriori cannot be
universal, because the differences in material andurcal possibilities as well as
capabilities vary significantly. Donnelly among otht#trings accents the economic
and the cultural determinants of the implementatiohaken into account
the interpretational level of children rights and theter-country adoption, it is

obvious that the Hague Convention is a very culturallytnedainternational norm.

On the implementation level there are two main medifor a country not to sign or
ratify the Hague Convention. The first motive is ovepang with differences on
the interpretational level such as non-recognitionadfoption or its illegality in
thecountry, attempts to protect the country’s future generations or its reputation etc.
Sargent (2009) argues that on the lowest level a sddgiorship between a mother
and a child derives from the local cultures and tlsuaulturally relative. However, it
is not in the scope of this thesis to include sudktaded anthropological and
sociological analysis. The second motive is more dase economic and political
situation within the country. Although, the secondtie is not strictly cultural, it is
important to mention since it indicates a lot of issues agtst with the current state
of inter-country adoptions worldwide. This second metis able to further specify

which countries and cultures the Hague Convention is oheenfor.

There are plenty of provisions in the Hague Conveantioat the contracting states
are entitled to specify themselves. To demonstrateréhegivity of implementation

I am discussing two issuedinancial burden and cooperation.
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5.1. WHY MONEYMATTERS

Chapter Il of the Hague Convention constitutes aydto each member state to
establish a Central Authority. The Central Authomstigain a lot of responsibilities
and basically become the most powerful institutiothim a contracting state in
respect to the inter-country adoptions. They aretkdltito monitor all adoptions in
terms of inappropriate financial benefits from the adops (Article 8), to cooperate
with other central authorities (Article 7), to colleictformation about adopted or
adoptable children and to provide counseling to gpective parents or parents
willing to relinquish their children (Article 9) etd.o conclude, the Central Authority
is responsible for all the inter-country adoptionsnfr or to the respective country
nevertheless, the Hague Convention does not reqa@€entral Authority to be just
one body (Article 22). Most of the moderate critics of théer-country adoption
emphasize the financial burden and the bureaucraehted to the Hague
Convention. Wittner (2003) gives an example of an impwoksi to fully implement
the Hague Convention in Cambodia, because the cgussimply not able to invest
in a huge and complicated system which is requivtgdhe Hague Convention. She
underlines the fact that whila majority of receiving countriess rich Western
countries with already established systems of ddimescial service, the developing

countries lack those institutions, and therefore are nat tbiuIfill all the criteria.

Briscoe (2009) further asserts that even if the counsryble to afford a Central
Authority, it is not itselfa guarantee of sufficient child protection. Partialigcause

of poor economic situation which does not allow tloeintry to adequately fund all
necessary procedures, partially because inter-cqumtoption may represent
a steady source of income for corrupted officials. Thagtle Convention in this
respect does not offer any specific measures or ghoees, only vaguely prohibits

improper financial gain in the Article 32.

Even though it might not be so obvious, finance playi@mportant role even in

defining adoptability of a child. The Hague Convention awibes in Articles 4 and 16
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a sending country to decide about the adoptabihipwever, the Convention does
not provide any further requirements or criteriactsdlexibility allows the states to
fully decide, nevertheless, it also give space to slaicns and frauds. In the Guide
to Good Practice (Hague Conference on Private IntesnatiLaw 2008b), the authors
underlines that a sending country does not haveualmited power in defining
the adoptability, since a receiving country has ppreove the adoptability as well.
Nevertheless, just a mere fact that a child is lggatioptable does not mean that the
inter-country adoption is in his/ her best interast both countries. In practice,
the non-existing definition leads to adoptions of dhén who were relinquished
because of economic reasons leading to an ironi@asdn where an inter-country
adoption of such a child is several times more egpanthan the initial unaffordable
costs of a biological family to keep the child. Barétoand other proponents of
the inter-country adoption usually argue that théeircountry adoption actually
helps children in institutions and in the streemngtimes overseeing the fact that
a majority of those children are actually not orpharsl suitable for adoptions
(Oreskovic, Maskew 2008). Nevertheless, Chou and Browne (2008)ucted

a study proving that although many vigorous suppaertef the inter-country
adoption claim the contrary, there is no evidencat tthe inter-country adoption

would decrease the number of adoptable children in institation

Private agencies and intermediaries represent amnaibntroversial topic covered by
the Hague Convention. Oreskovic and Maskew (2008) dss¢hat the USA were
mainly responsible for inclusion of the possibilitp conduct the inter-country
adoptions via private adoptions. While Bartholet (2010)pdasizes the positive
aspects of private agencies because of their fastegoes, critics of this approach
(Heckel 2010, Mezmur 2008a) point out that private entities vaag too often

responsible for frauds, child trafficking and othéeglal activities. Interestingly, both
alienated groups use Guatemala as an example, tlopopents cherish no

government involvement and thus fast movement of childrem fbiological parents
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of institutions to the adoptive parents (Oreskovic,skiew 2008). The opponents
(Casa Allianza in Heckel 2010) collected plenty of evidewf unlawful behavior of
private agencies. However, under the provisions ofHhgue Convention, it is up to

every contracting state to decide whether private mediatondegally operate.

5.2. HAGUECONVENTION AS AN ExcLUSIVE CLUB

The Hague Convention sets up requirements only fospaidns which undergo
between the contracting parties (Article 2). As alngadhentioned, not all
the countries are for various reasons able to acamdeéhe Convention. Thus
the contracting parties create an exclusive cluboafndries following certain rules
among each other; on the other hand, this type o&bin is not required in relation
to a non-contracting state. Thompson (2004) depicts tla¢ioes between the Hague
countries and the non-Hague countries and descabkgal vacuum remaining in
cases when a non-Hague state is involved. Barth@®33) criticizes that the Hague
Convention builds barriers and makes adoption psses slow. Given such
arguments, the potential adoptive parents can edsilg their attention towards
countries which are not bound by the Convention atidw easier and less costly
way to adopt. Even though Bartholet and others (2008)feaktrict enforcement of
laws criticizing bans on inter-country adoptions, nrmany countries especially of
Latin America child laundering and frauds exceedee fiositives of adoption.
The mere fact, that the Hague countries do not hawppdy the same requirements
on adopted children from the non-Hague countriesyagates disparities cause by
underdevelopment of many sending countries. In plasash like Guatemala or
Cambodia, governments have almost no influence on adms In this respect,
the Hague Convention serves as an example of couvthésh have the control over
their territory. Ironically, those countries via prieaadoptions of their citizens
contribute to a deterioration of the state poweridifferent country. The Guide to
Good Practice (Hague Conference on the Private Intermalt Law 2008b) highlights

the importance of cooperation and shared respomglil of a sending and
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a receiving country, however, such ruling principle® cdot exist if one of
the countries is not a contracting party to the Hague Conwenlt means that not all

the children who could be protected under the internatitavalactually are.

As mentioned before, the contracting states haveridgte to refuse an adoption in
case it contradicts their public policy. The Hagu®n€ention delegates to
the contracting states to decide about the adoptylbil a child. A respective Central
Authority comes with a definition of an orphan and lor her adoptability under
specific criteria and therefore reduces number ofdcleth to be sent abroad.
Bartholet (1993) suggests that there are millions ofdckih free for adoption
regardless their orphan status because the comditibey live in are abusive,
harmful and exploitative. Although the Hague Conventidoes not suggest any
definition of adoptability, there is a certain scopd peer-control among
the contracting countries directly involved in théogption process. Non-Hague
countries are much freer in their decisions. Breunangl Ishiyama (2009) discuss
the impact of HIV/ AIDS orphan crisis in Africa on thetém-country adoptions. They
emphasize that there are a lot of so called orphans wHact have not lost both of
their parents. Ryan (2006) argues that in 1990s in Romérl@dren who did not have
any contacts with parents for more than half a yeamrewsdaced to public orphanages
and thus released to inter-country adoption. In tespect, children in non-Hague
countries are less protected from the potential hafmhe inter-country adoption
than the other children. Frauds and fake informatit®owt children often lead to
violations of their fundamental rights which are paded by the UNCRC and
mirrored in the Preamble of the Hague Convention. Masi cases from Romania,
Cambodia, Guatemala, India and other countries exposdll-effects of insufficient
cooperation between governments, social service ahapton bodies. They also
exhibits that market driven adoptions in countrielsene there are too many orphan
like or abandoned children opposed to low capacityitimsons of child welfare, it is

way too easy to call a child adoptable.
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In terms of implementation of the protection of chddradopted abroad, the Hague
Convention creates a club of countries financiallyg grolitically stable enough to be
able to implement all that is required from them. Téending countries might
experience great troubles to truly adherette Convention’s provisions and those,
which fail or are not willing to, are excluded comtely. The receiving countries,
usually more developed, are not obliged either tkp lee sending countries to fulfill
their duties or to exclusively cooperate with theseich are willing to and where no
obvious violation of the rights of the child and thesic principles of the inter-
country adoption occur. In this respect, the Haguenv@mtion is very moderate
towards the rich and developed countries and onctmdrary very strict towards
the poorer, less developed countries which are, unfately, responsible for

thechildren’s lives.

5.3. CONCLUSION

The implementation level represents the biggestresteof the moderate critics who
do not take a stand againthe concept of inter-country adoption itself, hence,
disapprove of the ongoing procedures. Based onrtaquality between the sending
and the receiving countries, the implementation of thague Convention varies
significantly. Donnelly (2007) himself considers financialida social situation as
the most important determinant of the relativity dve implementation level. Given
the nature of the inter-country adoption, nothing dan truer than the fact that
financial issues are usually present at all stageb® process- as a root of inability
of the biological family to take care of their childreas a reason for wider family and
in-country adoptive parents not to be able to adoptenchildren, as a reason for
a sending country not to be able to afford sufficisabstitute child care and finally
as an obstacle to successful implementation of thgudaConvention. The Hague
Convention is very demanding and gives a lot of oespbility to the states,
however, does not offer any mechanism to monitor mevaluate their progress.

Neither has it created any form of coercion towaragication or universalization
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(in terms of widening the contracting base). The relatiof implementation of basic
principles such as adoptability or improper financial gaingeisy wide and if still not
sufficiently for a particular country, not ratifying the fgwe Convention does not
seem to stigmatize the countries at all. The recgiwwauntries do not feel (and are
not) morally or legally bound to condition their cosptgon in respect of the inter-

country adoption to any sort of accommodation of the Hague Sotion.

Hansen and Pollack (2006) also point out that great atigps in quality of

implementation bodies (Central Authorities) which istimregulated and depends
heavily on the possibilities of each contracting stédr does not exist at all in non-
Hague states) threaten the rights of children aredr tiamilies. As such, it seems that
on the implementation level, the Hague Conventiotorelative while at the same

time too demanding. The financial issues play even greaterttihain expected.
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CONCLUSION

Even though many people hope for it, the inter-couradyption is a phenomenon
which is not about to disappear. Conversely, it ightty probable that due to
the emergence of the global middle class wé#&h access to contraception and
abortions that no longer faces the stigma of singleepting; a demand for children

to adopt from abroad will rise.

The Hague Convention represents a first step whicmalestrates the will of

countries to cooperate and to establish a legal éwmork, hence, as | argued in this
thesis, a step which suffers several shortages. Afemades of unregulated inter-
country adoptions within a legal vacuurhetHague Convention created the first
international agreement on procedures, methods aaddards. Only four years
after the adoption of the UNCRC the international commity recognized that

the inter-country adoption constitutes new challengeshe rights of the child. In

the 20" and 21 century the inter-country adoption changed sigaifidy from

a provision of homes to victims of war atrocities teeking children for childless

couples. Moreover, due to the technological progiess no longer problematic to

process adoptions fast and on purpose. In 2004 over 45 l@@ech were relocated

from one country to another to be adopted. Howevex jtter-country adoption has
both positive and negative impacts. There is an omgyodiscussion between
proponents, critics and opponents and it does n@&msdo come to its end.

Undoubtedly, several countries experienced biggerbleras than other and

although the situation is evolving towards greatecurity and protection of all the
parties involved, there are still challenges to @oene in order to fulfil the main idea

of the inter-country adoptionto act in the best interest of the child.

For the purpose of this thesis, | submitted two resleaquestions dealing with
the cultural relativism and the inter-country adoptidAnswering the first research
guestion | argue that the rights of the child ardtunally relative. Although

the UNCRC is generally accepted as the most univedsalaration on children
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rights, a sense of cultural relativism occurs. In ortbeachieve a global ratification, it
was essential to leave enough space for culturadiBpe In this respect the UNCRC
plays a role of the package of culturally relativengiples instead of a sole universal
doctrine on the rights of the child. As such, it beeatagitimate and respected
worldwide. There is a mutual influence of the culturalativism of the rights of
the child and the inter-country adoption. Article 20uererates different types of
the substitute child care and Article 21 de facto expes that there are countries
which do not recognize the adoption and as suchnatebound by this article. In
comparison with other articles such as the righidtntity, to family, to own culture
and language, these two are the most relative oaesuse the discussed relativity of
the rights of the child is enhanced by the proclanrelativity of the adoption

practice.

In respect to Donnelly’s theory of the three levels of relativism of human rights,

| discuss that the Hague Convention embodies adehevels of relativism within its
articles. | answer the second research questionhieet chapters dealing with
a respective level of relativism. The result represeartsoutline of reflections of
a particular level of relativism of the rights of thdild and of relativism of

the substitute child care in the Hague Convention.

The Chapter 3 analyzes the substantial level of tHeucal relativism in the Hague
Convention. | acknowledge the fundamental rights o€ tbhild the Hague
Convention aims to protect which derive from the URKC and other international
norms. In compliance with the general internatiotea the Hague Convention
accepts avery broad definition of childhood; on thomp tof that, it requires
the contracting parties to act according to the besrest of the child principle.
Basically all the provisions mentioned in the Preamble efdlague Convention refer
to generally accepted and vaguely worded principleshe child protection. Even
though, the Hague Convention assumes the principselbsidiarity, on the contrary

to the UNCRC, it prefers any possibility of permanén-family care to other means
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of the substitute child care like foster and instibutal care. Therefore, it formally
elevates the right to family over the right to cukuand language. Given that
the Hague Convention serves a relatively specific ppge, this change in
themeaning and implications of the principle of subsidiamight be perceived as
an on-purpose adjustment which does not contratkadundamental rights of the

child.

The Chapter 4 introduces and compares different apyhesato abandoned and
orphaned children in Christian, Confucian, Muslim, Hinand Jewish legal systems,
as well as, within the traditional societies of Afriddorth America and Oceania.
Albeit nowadays, except Muslim countries, the legabulations on adoption
constitute a part of legal systems worldwide, the fam@&ntal notion of adoption
varies significantly. Thus, on the interpretation levidle Hague Convention
represents one of several possible expositions ofrififets of the child to family,
culture or identity. Therefore, in respect to a loaalkere the inter-country adoption
should be used wisely and contextually in order tootause more harm than good.
Moreover, different cultures seem to be heterogeneoukeir ability to incorporate
the concept of the inter-country adoption. While t@enfucian and the Hindu
culture adopt the concept quite smoothly, the Musind the Jewish culture are
extremely reluctant to it. Latin America, albeit Chiast, represent a specific
intersection of Catholic understanding of the concefpadoption and Third Worlds

problems of high fertility rates, poverty and weak states.

The Chapter 5 uncovers the implementation level ofr&l&tivism of the rights of the
child in respect to the inter-country adoption. Thmpiementation level is in
variance with the previous two, because it dealeeawith political, economic and
social disparities between countries than cult@sgdects. This emanates from actual
needs of countries involved actively in inter-counaigoptions to address practical
issues. On this level, inequalities and differencesvbeen sending and receiving

states become the most obvious. The sending statesofien saddled with
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the primary responsibility to identify and to protectulnerable children, eve
though it might overestimate their real abilities ¢ so. On the other hand,
the receiving countries benefit from already estaletshsystems and are not
explicitly required to support or to encourage tbending countries materially.
Given, that to meet all the provisions of the Haguen@ention a state needs
a sophisticated system of birth registration, a wide pétsocial workers and
potential in-country adoptive parents, it is obviahst the economic and the social
situation play the key roleFor certain countries, unfortunately, the inter-country
adoption does account for the top priority issues #ngs, their children are more

vulnerable to ill-effects of the non-regulated inter-courddoption.

-79 -



REFERENCES

I nternational standards and recommendations
Council of Europe, 1967. European Convention on the Adoption of Childrersb®tnag.

General Assembly, 1989. The Convention on the Rights of the Child, Aladab
http:/ / www.ncbi.nlm.nih.gov/ pubmed/ 2093191.

Hague Conference on Private International Law, 1965. 13. Conventiarrisdidtion,
Applicable Law and Recognition of Decrees Relating to Adoptions,

Hague Conference on Private International Law, 1993. Hague ConvehBontection
of Children and Co-operation in Respect of Intercountry Adoption,

Hague Conference on Private International Law, 1994. Recommendaticer@mg the
Application to Refugee Children and Other Internationally Displaced Childrére éfague
Convention on Protection of Children and Co-Operation in Respect ofdntery
Adoption., p.7.

Hague Conference on Private International Law, 2008a. Outline: Hatgreountry
Adoption Convention.

Hague Conference on Private International Law, 2008b. The Implemenaation
Operation of the 1993 Hague Intercountry Adoption Convention: Guide to gooteract

Organization of African Unity, 1999. African Charter on the Rights and Veéetithe
Child.

Organization of American States, 1984. Inter-American Convention oftic€ahLaws
Concerning the Adoption of Minors.

United Nations, 1993. Vienna Declaration and Programme of Actiow.drid
Conference on Human Rights. Available at:
http:/ / www.unhcr.org/ refworld/ topic,459d17822,459b17a82,3ae6b39ec,O.html.

Monographs and Journal Articles
ACPF, 2012. Africa: The New Frontier for Intercountry Adoption, AddisaAa.

Alstein, H. & Simon, R. J., 1991. Intercountry Adoption: A Multinational Perspectiv
Praeger Publishers.

Alston, P. & Gilmour-Walsh, B., 1996. The Best Interests of the Child: Toward &&yst
of Children’s Rights and Cultural Values, UNICEF.

Amato, A.D., 1998. Cross-Country AdoptioA Call to Action. Notre Dame Law
Review, 1239 (10), p.9.

Bartholet, E. et al., 2008. International Adoption Policy Statement.16p

-80 -



Bartholet, E., 1991. Where do black children belong? The Politics ¢ Ratching
Adoption. University of Pennsylvania Law Review, 139(5), pp.1+1@36.

Bartholet, E., 1993. International Adoption: Current Status andriéuRuospects. The
Future of Children, 3(1), pp.8203.

Bartholet, E., 2000. Reply: Whose Children? A Response to Profesgge@heim.
Harward Law Review, 113(8), pp.199808.

Bartholet, E., 2005. International Adoption. In Children and Youth in Adoption
Orphanages and Foster Care. pp —~131.

Barthole, E., 2007. International Adoption : The Child ’s Story. Harvard Law School
Public Law Research Paper No. 07-21, p.55.

Bartholet, E., 2010. International adoption : A Way Forward. , 55, pp.687—699.

Bayefsky, A.F., 2001. The UN Human Rights Treaty System: Universality at the
Crossroads, Available at: http:/ / www.bayefsky.com/ report/ fieport.pdf.

Beckstrom, J.H., 1972. Adoption in Ethiopia Ten Years After the Civil Cddernal of
African Law, 16(2), pp.145168.

Berquist, K.J.S., 2004. International Asian Adoption: In the best interest of tt@ chil
Wesleyan Law Review, 10, pp.34350.

Binder, G., 1999. Cultural Relativism and Cultural Imperialism in Human Rights Law.
Buffalo Human Rights Law Review, pp.29221.

Bix, B., Best Interests of the Child. University of Minnesota Law School.

Brems, E. 2007. ChildrénRights and Universality. In: Development and Autonomy Rights
of Children: Empowering Children, Care Givers and Communities.Ed. Jan C.M. Wjllem
2" revised edition.

Breuning, M. & Ishiyama, J., 2009. The Palitics of Intercountry Adoption: Explaining
Variation in the Legal Requirements of Sub-Saharan African CounteespBctives on
Politics, 7(01), pp.89101. Available at:
http:/ / www.journals.cambridge.org/ abstract_S1537592709090124 [Accessed
October 30, 2012].

Briscoe, E., 2009. Comment: The Hague Convention on Protection of Chilttlebca
operation in Respect of Intercountry Adoption: Are its benefits overshddmwies
shortcomings? Journal of the American Academy of Matrimonial Law,y22,
pp.437460.

Brodzinsky, D.M. et al., 1984 hildren s Understanding of A doption. Child
Development, 55(3), pp.86878.

Brodzinsky, D.M., 1993. Long-Term Outcomes in Adoption. The Future of Cénld
3(1), pp.153166.

Bystrom, K., 20110n “Humanitarian” Adoption (Madonnain Malawi). Humanity,
pp.213-231.

-81-



Cahn, N., 2002. Review: Race, Poverty, History, Adoption, and Child Abuse: Consection
Shattered Bonds: The Color of Child Welfare by Dorothy Roberts; Adoption ieridmm
Historical Perspectives by E. Wayne Carp. Law, 36(2), p p-483.

Carlson, R., 1988. Transnational Adoption of Children. Tulsa Law Journal, 23(3).
Available at: http:/ / heinonline.org.

Carlson, R., 2010. Seeking the Better Interests of Children with a New Interal aiaon of
Adoption. New York Law School Law Review, 55, pp.7#329.

Center for Adoption Policy Studies, 2002. Inter-Country Adoption: The@aan Union,
Romania and the International Community,

Child Welfare Information Service, 2009. Intercountry Adoption Frormgu¢eConvention
and Non-Hague Convention Countries.

Chou, S. & Browne, K., 2008. The relationship between institutionalaadethe
international adoption of children in Europe. ADOPTION & FOSTHR, 32(1),
pp.40-48.

Clair, S., 2012Child Trafficking and Australia’s Intercountry Adoption System. Research
Paper, The University of Queensland. Available at:
www.law.uqg.edu.au/ humantrafficking.

Cogen, P., 2008. Parenting Your Internationally Adopted Child: From Your FostsH
Together Through the Teen Years. The Harvard Common Press.

Commission on Global Governance, 1995. Our Global Neighborhood. Oxford
University Press.

Davis, M.A., 2011., Children for Families Or Families for Children: The Demography of
Adoption Behavior in the U.S., Springer, p. 218.

Department of Economic and Social Affairs, 2009. Child Adoption: Trends aliieB,
New York: United Nations.

Dillon, S., 2003. Making Legal Regimes for Intercountry Adoption Refltuman
Rights Principles: Transforming the United Nations Convamtin the Rights of the
Child with the Hague Convention on Intercountry AdoptiBoston University
International Law Journal, 21:179, pp.1298.

Directorate-General for Internal Policies, 2009. Internationap#ido in the European
Union,

Donnelly, J., 1984. Cultural Relativism and Universal Human Rights. Human Rights
Quarterly, 6(4), pp.40@19. Available at: http:/ / www .jstor.org/ stable/ 762182.

Donnelly, J., 2007. The Relative Universality of Human Rights. Human Righ&st@uy,
29(2), pp.281306. Available at:
http:/ / muse.jhu.edu/ content/ crossref/ journals/ humartegquarterly/ v029/ 29
.2donnelly.html [Accessed March 17, 2013].

Donnelly, J., 2008. Human Rights: Both Universal and Relative (A Reply to Michael
Goodhart). Human Rights Quarter30(1), pp.194204. Available at:

-82-



http:/ / muse.jhu.edu/ content/ crossref/ journals/ humartegquarterly/ v030/ 30
.ddonnelly.html [Accessed July 6, 2013].

Donnelly,J., 1989. Universal Human Rights in Theory & Practice. Cornell Usitye
Press. 295p.

Engle, K., 2001. From Skepticism to Embrace: Human Rights and the American
Anthropological Association from 19471999. Human Rights Quarterly, 539(1947),
pp.536-559.

Estin, A.L., 2010 Families A cross Borders: the Hague Children’s Conventions and the Case
for International Family Law in the United States. Florida Law Revigy pp.47108.

Fafo. 2002. Les fondements de la pratique de la domesticité des enfants en Haiti.
Forsythe, D.P., 2012. The UN Security Council and Human Rights: State Sotxegeigh

Human Dignity. International Policy Analysis. Available at:
http:/ / library.fes.de/ pdf-files/ iez/ 09069.pdf

Freeman, M., 2004. The Problem of Secularism in Human Rights Theory. Humas Right
Quarterly, 810(lii), pp.37400.

Gailey, C. 2000. Race, Class, and Gender in Intercountry Adoption in the U.S.A. In
International Perspectives on Intercountry Adoption, ed. Peter Selman 3033
London: Skyline House.

Gindis, B. 2008. Post-Orphanage Behavior in Internationally Adopted ChildrereClen
Congnitive-Developmental Assessment & Remediation. Avéalab:
http:/ / www.bgcenter.com/ BGPublications/ OrphanageRebrahtm

Goodhart, M., 2008. Neither Relative nor UniversalResponse to Donnelly. Human
Rights Quarterly, 281, pp.18B93.

Goodhart, M.E., 2003. Origins and Universality in the Human Rights t2sba
Cultural Essentialism and the Challenge of Globalizationmin Rights Quarterly,
25(4), pp.935964. Available at:
http:/ / muse.jhu.edu/ content/ crossref/ journals/ humartsigquarterly/ v025/ 25
4goodhart.html.

Gralff, E.J., 2008. The Lie We Love. Foreign Policy, (Nov/ Dec), pjh68

Halder, D. & Jaishankar, K., 2009. Inter-Country Adoption and HumantRigh
Violations in India. In K. Jaishankar, ed. International Perspectiv€xime and
Justice. Cambridge Scholars Publishing, pp -485.

Hansen, M.E. & Pollack, D., 2006. The Regulation of Intercountry Adoption. Thederkl
Electronic Press.

Harris-Short, S., 2003. International human rights:lawperialist, inept and ineffective
Cultural Relativism and the UN Convention on the Rights of th#dCHuman
Rights Quarterly, 25(1), pp.13081.

Heckel, H., 2010. The politics of international adopti&@ontroversies over child
rights in Guatemala. APSA, p.29.

-83 -


http://library.fes.de/pdf-files/iez/09069.pdf
http://www.bgcenter.com/BGPublications/OrphanageBehavior.htm

Hubing, B.M., 2001. International Child Adoptions: Who Should DedMleat Is in
the Best Interests of the Family? Notre Dame Journal of Law [@i¢Rolicy, 15,
pp.655698.

Human Rights Watch, 2012, Russia: Reject Adoption Ban Bill. In: Human Rights
Watch [onlinel. December 28, 2012 [cit. 2013-02-171. Available at:
http:/ / www.hrw.org/ news/ 2012/ 12/ 21/ russia-reject-adoption-bdin

Human Rights Watch, 2012Steps of the Devil” Denial of Women'’s and Girls’ Rights to
Sport in Saudi Arabia, Available at:
http:/ / www.hrw.org/ sites/ default/ files/ reports/ saudi0212webver.pdf.

Huntigton, S. P. 2005tet Civilizaci: Boj kultur a pro@na svtovéhoradu. Rybka
Publishers.

International Monetary Fund, 1997. Globalization: Opportunities and Cha#ieNVorld
Economic Outlook.

International Social Service & UNICEF, 2004. Improving Protection for Génldiithout
Parental Care: Kinship Care: An Issue for International Standards. , p.7. Beaila
http:/ / www.crin.org/ docs/ international social servideinship.pdf.

Johnson, K., 2002. Politics of International and Domestic Adoptiddhima. Law &
Society Review, 36(2), pp.37996.

Judge, S., 2012. Determinants of Parental Stress in Families Ad dphiihdyren From
Eastern Europe. Family Relations, 52(3), p p-24iB.

Kalin, W. & Kunzli, J., 2011. The Law of International Human Rights Protection. @xfo
University Press. 539 pp.

Kane, S., 1993. The Movement of Children for International Adoption: An Epidemiologic
Perspective. Social Science Journal, 30(4), p.EBSCOhost, viewe 17afFgtdQdl3.

Kant, 1. 1999. K \¢é¢cnému miru. OIKOYMENH. ISBN 80-86005-55-2

Kapstein, E.B., 2003. The Baby Trade. Foreign Affairs, 82(6), p.115. Available at:
http:/ / www.jstor.org/ stable/ 10.2307/20033761?origin=crossref.

Kapstein, E.B., 2010. Babies Onboard. Foreign Affairs.

Kim, J,, 2009. An “Orphan”with Two Mothers: Transantional and Transracial
Adoption, the Cold Was, and Contemporary Asian American@altPolitics.
American Quarterly, pp.85880.

King, S.M., 2009. Challenging MonoHumanismAn Argument for Changing the
Way We Think About Intercountry Adoption. Michigan Journal of Inegional Law,
30, pp.413470.

Kochi, T., 2000. Review: The End of Human Rights: Critical Legal Thought at the Turn of
the Century by Costas Douzinas. Griffith Law Review, 9(1).

Lehmannova, Z. et al., 2010a., Formovani globalvdldo ? Globalizace a global
governance. Oeconomica, p. 287

-84 -



Lehmannova, Z. et al., 2010b., Paradigma kulNakladatelstvi Ales Cengk., p. 511

Marre, D. & Briggs, L. eds., 2009. International Adoptions: Global Inequalities and the
Circulation of Children, New York University Press.

Marre, D. & Briggs, L., 2009. International Adoption: Global Inequalities and the
Circulation of Children. New York University Press. 312 p.

Martin, J., 2007. The Good, the Bad & the Ugly? A New Way of Looking at the
Intercountry Adoption Debate. University of California, Davis, pf-215.

Masson, J., 2001. Intercountry adoption: A Global Problem or a Gkdiakion.
Journal of International Affairs. Available at:
http:/ / www.thefreelibrary.com/ Intercountry+adoption:+adaigal+problem+or+a
+global+solution?-a079830573.

McKinney, L., 2007. International Adoption and the Hague Convenbwes
Implementation of the Convention Protect the Best intew€€hildren? Whittier
Journal of Child and Family Advocacy, 6:2, pp.3612.

Mezmur, B.D., 2008akrom Angelina (To Madonna) to Zoe’s ark: What are the “A-Z "~
Lessons for Intercountry Adoptions in Africa? International Jahaf Law, Policy and
the Family, 23(2), pp.14473. Available at:
http:/ / lawfam.oxfordjournals.org/ cgi/ doi/ 10.1093/ lawfam/ ebn013déssed
October 27, 2012].

Mezmur, B.D., 2008b. As painful as giving birth: A Reflection on the Madonna Adoption
Saga. XLI CILSA, (May).

Mezmur, B.D., 2009. Intercountry Adoption as a Measure of Last Resort in Africa:
Advancing the Rights of a Child Rather Than to a Child. International Joomal
Human Rights, (10), pp.8203.

Nagengast, C. & Turner, T., 1997. Introduction: Universal Human Rights versus Cultural
Relativity. Journal of Anthropological Research, 53(3), pp-282. Available at:
http:/ / www .jstor.org/ stable/ 3630954 .

Nagengast, C., 1997. Women, Minorities and Indigenous Peoples: Universalism and
Cultural Relativity. Journal of Anthropological Research, 53(3), p p-389.
Available at: http:/ / www.jstor.org/ stable/ 3630958.

Nagengast, C., 1998. Women, Individual Rights and Cultural RekatiAibwer and
Difference in Human Rights Debates. , p.19.

Nelson-Erichsen, J., 2007. Inside the Adoption Agency: Understanding Intangoun
Adoption in the Era of the Hague Convention. iUniverse, p. 89.

Oreskovic, J. & Maskew, T., 2008. Red Thread or Slender Reed: Deconstr®ctbn
Bartholet’s Mythology of International Adoption. Buffalo Human Rights Law Review,
147, pp.7%128.

Parra-Aranguren, G., 1993. Explanatory Report on the Convention cectomtof
Children and Co-operation in Respect of Intercountry Adoption, Caracas.

-85 -



Petenka, M., 2007. Pravni aspekty osvojeni. Pravnicka fakultra Masarykowemitiy .
Pereboom, M., 2007. The European Union and International Adoption,

Pollack, D. et al., 2008. Classical Religious Perspectives of Adoption Law. Notne Da
Journal of Law & Public Policy, 79:2, pp.1a158.

Renteln, A.D., 1985. The Unanswered Challenge of Relativism and the Consequences for
Human Rights. Human Rights Quarterly, 7(4), pp-S&0.

Roby, J.L. & Shaw, S.A., 2006. The African Orphan Crisis and International Adoption.
Social work, 51(3), pp.19210. Available at:
http:/ / www.ncbi.nlm.nih.gov/ pubmed/ 17076118.

Roby, J.L., 2004Understanding Sending Country’s Traditions and Policies in International
Adoptions: Avoiding Legal and Cultural Pitfalls. Journal of Law & Familydas, 6(2),
pp.303-322.

Ross, L., 2011. Childhood and Children Rights. In: T. Buck, ed., International Child Law.
Routledge. Kindle edition.

Ryan, E.J., 2006. For the Best Interests of the Children: Why the Hague Convention of
Intercountry Adoption Needs to Go Farther, as Evidenced by Implementation amkRom
and the United States. Boston College International and Compelatw Review,
29(2), pp.353383.

Sargent, S. 2011. Intercountry Adoption. In: T. Buck, ed., International Cénd L
Routledge. Kindle edition.

Sargent, S., 2009. The Best Interests of the Child in Intercountry Adoption: A Caingstu
and Comparative Account. De Montfort University.

Saunders, R.A., 2008. Transnational Reproduction and its DiscontEmésPolitics of
Intercountry Adoption in a Global Society. , 1(1), p23.

Selman, P., 2002. Intercountry adoption in the new millennium; the “ quiet migration
” revisited. Population Research and Policy Review, 21, pp-205.

Selman, P., 2007. The well-being of children in Europe IntercountrypAdo in
Europe. In presentation. pp-22.

Selman, P., 2009. The rise and fall of intercountry adoption in the 21strgent
International Social Work, 52(5), pp.57®24. Available at:
http:/ / isw.sagepub.com/ cgi/ doi/ 10.1177/ 0020872809337681 [Accessed October
30, 2012].

Selman, P., 2011. Intercountry adoption after the Haiti earthquake: resalbbery?
Aption and Fostering. ISSN 0308-5759.

Shaw, M.N., 2008. International Law Sixth Edit., Cambridge Universityg®re
Shura, R.A., 2010. Intercountry Adoption: A Theoretical Analysis. Case WesteaTr\Re

University.

-86 -



Smolin, D.M., 2005. Intercountry Adoption as Child Trafficking. Seleédtvorks,
(June).

Smolin, D.M., 2007. Intercountry Adoption and Poverfy Human Rights Analysis.
Selected Works, (January).

Smolin, D.M., 2010a. Abduction, Sale and Traffic in Children in the Camigx
Intercountry Adoption. , 31(1), pp-22.

Smolin, D.M., 2010b. Child Laundering and the Hague Convention omdod@try
Adoption: The Future and Past of Intercountry Adoption. Selected Woeksu@ry).

Smolin, D.M., 2011. The Two Faces of Intercountry Adoption: The Significahtee
Indian Adoption Scandals. Seton Hall Law Review, 35(2).

Stammers, N. 2009. Social Movements and the Social Construction of Human Rights.
Human Rights Quarterly , Vol .21, No .4 (Nov ., 1999 ), pp . 980-1008 Published
by: The Johns Hopkins University Press Stable URttp:/ / www .jstor.org. , 21(4),
pp.9806-1008.

Steiner, H.J. & Alston, P. & Goodman, R., 2008. International Human Rights in Context
Law, Politics, Morals. 3rd ed. Oxford Univesity Press. p. 1492.

Stewart, G.A., 1992nterpreting the Child’ s Right to Identity in the U . N . Convention on
the Rights of the Child. Family Law Quarterly, 26(3), pp -2233.

Stiglitz, J. E., 2002. Globalization and Its Discontents. W.W. Norton & Company.

Talbott, W.J., 2005. Which Rights Should be Universal?. Oxford University Press.

Thompson, N.S., 2004. Hague is Enough?: A Call for More Protective, Uniform Law
Guiding International Adoptions. Wisconsin International Law Journal))2@(2441
469.

Triseliotis, J., Shireman, J. & Hundleby, M., 1997. Adoption: Theory, Pohay a
Practice. Cassel., p. 287

UNICEF, 2003. Guidance Note on Intercountry Adoption in the CEE / CIS / Baltic Region.,
(February), pp A16.

UNICEF, 2009. Guidance Note on Intercountry Adoption in the CEE/CIS Region,

Urad pro mezinarodnepravni ochranu deti (UMPOD), 2013. Mezinaregnjeni.
Accessed on: March 15, 2013. Availablefstp:/ / www.umpod.cz/ osvojeni/

Van Bueren, G., 1998. The Intenational Law on the Rights of the Child. MartinusfNijho
Publishers, p. 435.

Van Leeuwen, M., 1999. The Palitics of Adoptions Across Borders: Whose Interests Are
Served? (A Look at Emerging Market of Infants from China). Paciiic Raw &
Policy Journal Association, 8(1), pp.1&248.

-87 -


http://en.wikipedia.org/wiki/W.W._Norton_%26_Company
http://www.umpod.cz/osvojeni/

Vaughan Brakman, S. & Fozard Weave, D., 2007. The Ethics of Embryo Adoption and the
Catholic Tradition: Moral Arguments, Economic Reality and Social Analysisn§pr., p.
326.

Wallace, S.R., 2003. International Adoption: The Most Logical Solution to the Disparity
betwen the Numbers of Orphaned and Abandoned Children in Some Coundiriesnaities
and Individuals Wishing to Adopt in Others? Arizona Journal of Internationdl an
Comparative Law, 20(3), pp.68824.

Wechsler, R.J., 2009. Giving Every Child a Chance: The Need for Reform and Indtaséru
in Intercountry Adoption Policy. Selected Works, (March), p.47.

Westaway, J., 2012. Globalization, Transnational Corporations and Human -Rigisw
Paradigm. International Law Research, 1(1), pp7@3Available at:
http:/ / www.ccsenet.org/ journal/ index.php/ ilr/ articleew/ 21661 [Accessed
March 16, 2013].

Wilken, K., 1995. Controlling Improper Financial Gain in InternaabAdoptions.
Duke Journal of Gender Law & Policy, 2:85, pp-86.

Wittner, K.M., 2003. Curbing Child-Trafficking in Intercountry Adoptions: Will
International Treaties and Adoption Moratoriums Accomplish the Job in Cami@dzfic
Rim Law & Policy Journal Association, 12(2), pp.5829.

Young, A., 2012. Developments on intercountry adoption: From humanitariao aid t
market-driven policy and beyond. Adoption & Fostering.

- 88 -



