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Litigation in Pakistan on the issue of Inter-

Country Child Adoption

Introduction:

Laws and regulation around the world are not the same. Different parts of the
world have different and unique legal and cultural systems. But child protection
principals and guidelines laid down universally are to facilitate these various
systems to cope with invariable set of values and commitments. Laws and
conventions underlining and focusing directly or indirectly the principals of inter
country child adoption laws as in light of human rights are as follows:

e The European Convention on Human Rights (ECHR),

e Declaration on Social and Legal principals relating to the Protection and
welfare of children 1986 ,

e United Nations Convention on the rights of the children 1989,

e Hague Conference on Private International Law,

e Hague Convention o Jurisdiction, Applicable Laws and Recognition of
Decrees in relation to Adoption 1965 ,

e Hague Convention on protection of Children and Co-operation in respect
of Inter Country Child Adoption 1993.

It is important to mention that management and states have an

accountability to acquire the entire accessible procedures to compose a
certain and safe pattern for children’s right and safety. It should be made
sure that kids are appreciated, sheltered and satisfied to all possible level
as a grown up person who can speak for his rights. As soon as the states
and countries endorse and approve different the principles rules and
conventions, they have the same opinion to evaluate their existing
regulations and to create more harmonious laws for the safety of the
children. This engrosses reviewing their community services, official
physical conditions and learning arrangements, in addition to echelon of
financial support for these systems. States are subsequently are
appreciative to acquire every essential rung to make certain that the least
amount of principles lay down by the legislatures in these vicinities are
being full filled. States and governments have to assist family units look
after children’s rights and generate an atmosphere in which they have
possibility to cultivate and attain their prospective development. In some
instances, this may involve changing existing laws or creating new ones.
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The European Convention on Human Rights (ECHR) constitutes an international
treaty to protect fundamental human rights. This treaty was formally the
Convection for the Protection of Human Rights and Fundamental freedoms that
was drafted in 1950. The council of Europe agreed to take first step for collective
enforcement of certain rights. They agreed to the following;

Under Article 1 in regards to ‘Obligation to respect human life’, who needs more
care, respect and attention towards the fundamental rights then the little humans
who can’t speak for themselves. The next article is indirect continuation of the
first article that states that everyone’s right of living must be sheltered by
regulations in any jurisdiction whatsoever. Nobody should be dispossessed of his
life knowingly. Similarly in Article 8 stating the “Right to respect for private and
family life” the convention laid down that every person has the right to have
reverence for his personal and family life, respect and value for his habitats and
his association. The convention further explains that there shall be no intrusion
by anyone in exercise of such rights.

The Declaration on Social and Legal principals relating to the Protection and
welfare of children was taken up in 1986 and it presented a variety of
prerequisites for putting into practice the guidelines for inter country child
adoption. The Declaration was divided in to three parts comprising of the
following segments;

Part A. Welfare in a general Prospect
Part B. Foster reposition
Part C. Adoption

e Local Adoption
e Inter country Adoption
Under General family and child welfare, article 1 stressed the need that each

country must provide an elevated precedence to the interests, safety and
wellbeing of a family unit. The declaration further elaborates that the
consideration of the wellbeing and taking care of the health of family unit is
directly related and reflects the welfare of the child. The healthier the unit is more
protected are the children’s right in that. In case a healthier family unit is
unattainable or the family unit is unsuitable, the role of

¢ Relatives of the child's parents,
e Foster or adoptive family or,
e Some suitable organization should be deemed accordingly.
When placing the child out of the circle of its biological family unit her

fundamental requirements like his/her care, love, security must be the supreme
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contemplations. For the above stated purpose states are advised to formulate
appropriate policies and guidelines under the declaration.

Under the declaration as a general rule if in case the child in placed in foster
care, he should not be dispossessed of his given name, ethnic group unless the
youngster after reaching his adult age desires to do so.

The main intend of adoption is to offer the kid with no suitable family unit able,
with an undeviating and stable family unit. The declaration after going through
and laying down the principles for general child care and foster placement plus
adoption directs its attention on inter country adoption. It declares that inter
country adoption must be considered in case there is no foster placement or
adoption available to the child in his state of origin. For the purpose likewise as
within the country states should legislate policies and laws for efficient
administration and management designed for the security of kids and proper
actions have been formulated in the States concerned. Abduction and any kind of
illicit placement of children should be prevented by enacting proper legislation
and policies. When exercising inter country child adoption process it should be
made sure by the government that it is carried and supervised by proficient body
to ensure the child safety and security as well as his child's legal and social
interest’s should be taken care of. This also should be made sure that there
should not be any involvement of financial benefits involved for the concern
authorities. No inter country adoption should be considered before it is ensured
that the child’s custodians are ready to give the child away for adoption and that
the child is available to travel and adopt the nationality of his prospective adoptee
parents and adoption practiced as a proper recognized legal process. These
safety measures are to ensure child’s cultural, social and religious interests. All
these principals are focused on the fundamental right of life that without
distinguishing race, color and creed every soul has right to exploit his potential to
its fullest.

Article 54 and two optional protocols of the United Nations Convention on the
rights of the children 1989 are related to safeguarding and implementation of the
rights of the children and similarly defines bit boundaries addressing the
obligations of the states to safeguard the same. This is a legal obligatory
intercontinental mechanism to ensure the children rights, non-discrimination,
development, survival and respect. All these missions, conventions and
conferences worldwide are to ensure that child’s protection is advocated and
they should be helped to meet the basic necessities of their life, not to mention
that these deprived children get the maximum out of their being and achieve their
occupied prospective. There is no second opinion that the privileges of the
youngster to be provided with accurate care, appropriate food, shelter and innate
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safe and sound and satisfying place to grow is very fundamental. Consequently
the offspring have the right to be sheltered by their family unit and to grow
surrounded by their basic habitat. The principle laid down in the convention
distinguishes the responsibility of the governments to make certain the
improvement of the kids by their families or in other case the authorized
custodians to safeguard the children right. The best interest of the child is the
only scenario where the child can basically move from his blood unit to foster or
adoptee unit, and the state is to ensure the same. For this purpose the
governments must take certain measures in agreement by means of their state
commandment and guarantee substitute concern. In the later part of the 20"
century various disputes raised as a result of the increased mobility of families
which included adoption. In 29" May 1993 a convention in Hague was held on
the improvement to provide guidelines for co-operation in regard to inter country
child adoption. This was held to ensure that laws should be enacted that look
after children and their family unit alongside the danger of unlawful, uneven,
hasty or rushed adoptions in a foreign country. This gathering, which functions by
a structure of state’s vital establishments, added force to the article 21 of the
children rights convention of United Nations. The Hague Conference on Private
International Law involved a series of Conventions to set out different rules and
principles for adoption or other issues like child abduction and trafficking. In 1993
at its seventeenth session, the Hague Conference responded to the Convention
on the Rights of Child invitation to facilitate and make it possible the
implementation of Article 21 of the Convention through agreements and the
Hague Convention on Protection of Children and Co-operation in Respect of Inter
country Adoption came into force which is the most direct relevant legislation
provided for inter country adoptions. This Convention aims to protect the children
through out the globe as it received a very good response. An international
meeting was held for the implementation of the Adoption Convention in 1994. It
was determined that an adopted child ought to be prearranged with an
intercontinental authorization when the establishment take delivery of a legal
document that officially state that particular adoption has been made in
compliance among the Adoption Conventions. In this way the adoption will be
international acknowledged. This was held to ensure that laws should be enacted
that look after children and their family unit alongside the danger of unlawful,
uneven, hasty or rushed adoptions in a foreign country. This gathering, which
functions by a structure of state’s vital establishments, added force to the article
21 of the children rights convention of United Nations. In addition to try to find
and guarantee that inter country adoptions are only practiced to ensure they are
in the foremost welfare of the kid concern in lieu with and not against his
fundamental rights and privileges. To achieving the same regulations and laws to
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put a stop to the kidnapping trade and traffic of adopted children in the name of
adoption were laid down. In this time and era of globalization the world, the family
units are forming and dissolving ac families’ form corner to corner of the present
world map. Keeping in view the same the local and domestic family regulations
does not sufficiently attend to address the needs of parent child requirements in
relation to inter country child adoption under verity of legal systems in operation.
Therefore, to meet the needs of such scenarios The Hague Children’s
Conventions make available a functional and constructive legal agenda that is
built-up and put into operation by the joint hard work of over one hundred states.
But it is also worth mentioning here as before that By means of the augmentation
of globalization, a lot of family units outward appeared and enlarged from corner
to corner along state borders. Intended for wealthy and deprived, these set of
connections in cooperation, smooth the progress of as well as cause difficulties
to the progression of international immigration. Researchers in a lot of grounds,
together with history, finances, topography, and anthropology, have marked out
the outlines of immigration and family unit existence. Within bylaws, such
association is frequently apparent in our immigration regulation, by means of its
intensely entrenched standards of matrimony and family unit associations. The
first direct effort came in the shape of efforts from Hague Conference on Private
International Law, where these new developing realities of the family laws were
addressed in four relevant child conventions, where over ninety countries
participated.

Hague Convention 1993 Inter Country Child Adoption

Introduction

The longing to take on a youngster from a foreign country started as a
consequence of an assortment of different aspects in the earlier period. It was
not in point of fact, because of the humanity of the unproductive and infertile
pairs in different regions or as the concept to adopt a kid never has been taking
on a youngster as if they were fetching compassion for the underprivileged
children. There were a variety of features that caused immense augmentations in
the rate of inter country child adoption. Among declining productiveness rates

and validation of abortion many other and the most important dynamic of the
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cause was the deficiency of kids which were up to that time accessible for

adoption.

Start of Problem

Soon after adoption, step by step the adoptee parents happened to take away
the kids from the original jurisdictions of child’s birth to their own. The real issue
rose when the legality of adoption came in question. Inter country child adoption
became controversial on the point when one country was not recognizing the
adoption laws of the other country. For example a baby adopted from one region
where measures to adopt were thought-out to be against the law as the adoption
order of child‘s original jurisdiction was not acknowledged and recognized in the
jurisdiction of that of the adoptee parents. In the same way in an Adoption
submission (Non-Partial: infringement of trial) where on the first level an order
was made in the child’s original jurisdiction of birth for the validation of adoption
procedure. But latter when the adoptee parents brought the child to their
jurisdiction the validation orders made previously were invalidated. The
adoptions through undisclosed comportment and not legitimately permissible was
the easy way out to complete the motive. But on realistic level this practice was
not workable for too long and the deficiency of in the least some appropriate
global regulatory structure was felt. at the same time as not together any
workable regulatory frame work was founding troubles mutually for both the
jurisdiction to be more precise the jurisdiction of adopted child’s origin and that
of the adoptee parents’ jurisdiction. Inter country child adoption after developing

into worldwide phenomena around 1960s shown a swift increase in being
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accepted and coming into lime light, consequently resulting in adopted children
being moved from region to region and culture to culture. The development of the
inter country child adoption was not too much novel idea by the time, as bit of
indirect work had been done before Hague Convention on Private International
Law. But as the issue never been discussed as a direct and sole topic it started
posing problems against child rights which included heinous crimes like child
trafficking to very basic issues like deprivation of a little helpless human from his
origin of religion and culture. Critics at large started raising their voices against
non addressing of this issue. To avoid exploitation of various rights as talked
earlier from fundamental issues to serious mis-regulation, a serious effort
became compulsory. A direct regulation was needed as annual figure of inter
country child adoption reached 15,000 to 20 thousand. At the same time as the
inter country child adoption started becoming exercisable on a bigger extent the
point of objection and worry remained that with no or any appropriate global
regular code of regulations. It was not the only issue being faced by ignoring
these regulations, as it was jeopardizing and outwitting the regulations that
incorporated the immigration laws at a greater magnitude. The involved state
governments felt and understood the need for proper regulations which could
meet the requirements of both the parties, i.e. the adoptee and adopted. For the
above said purpose it was very vital that such international regulations are not
only practicable between the states but also recognized on global scale. This
was a proper and necessary step for acknowledgement of inter country child

adoption.


http://www.ilafworldwide.com/

www.ilafworldwide.com Shafag Khan

To initiate the efforts on the subject in 1993 the convention on protection of
children and co-operation in reverence to inter country child adoption shaped up
after few months of the Hague convention on private international law setting the
initial progression stone. This convention comprised of two folding, first it
comprised of regulations to be followed by the party states and second measure
was the code of practice between the adoptee and adopted parties to facilitate
the inter country child adoption. The primary motive of the convention and its
regulations was to help built a child s future and enhance his future development
prospects unlike what appears as this piece of legislation is to compensate what
is absent in childless couples life. Legislation is to provide cover for the rights of
the child not to fulfill the unfulfilled in adoptee’s life. This piece of legislation is an
acting umbrella to make sure that not only it demonstrates inside the country
interest of the child but also prevent him from exploitations during the course of
practice and prevent all harms in terms of his rights and in term of crimes against
children such as trafficking of the kids, their kidnapping and buying or selling
them for different illegal purposes.The convention on inter country child adoption
not only addressed many issues inter country child trafficking but also brought
about in light many answers to the illegal activities relating to children’s right for
example the answers to the problems of immigration of the adopted child, their
nationality problems as well as jurisdiction dilemmas. More precisely for the
accomplishment of the ad to meet the aims of the Rights of Child, the Hague

Conference on Private International Law formed three conventions namely:

e The Hague Convention on International Child Abduction 1980,
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e The Hague Convention on Inter country Adoption 1993 and

e The Hague Convention on Protection of Children 1996
Briefly these conventions endow with the fortification and safekeeping of the
adopted kids commencing every mischief and to acquire those procedures
intended for the security of the adopted kid by means of keeping the greatest
concern of adopted children to be supreme and over riding on all motives of any
kind. The topical Hague Conventions are legislated to the highest guarantees to

look after the adopted kid on the move.

Historic Back Ground of the 1993 Hague Convention on Inter Country Child

Adoption:

At the seventeenth session of the Hague Conference on Private International
Law, 44 member states in addition to 20 non member states at the Hague
Convention on Jurisdiction, Applicable Law and Recognition of Decrees Relating
to Adoption 1965 collectively accepted and rectified the legislation prospects of

protection of adopted children rights.

The Convention completed its session on 29" May 1993 and came in to
operation on 15t May 1995. In October 1994 a particular Commission concluded
an obligatory set of rules of the Hague Convention of 1994, but it did not appeal
to many countries and was discarded soon after. This was followed by non
binding proposal by the same commission. This proposal kept its focus on

displaced children like immigrants etc.
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Working Principal of the 1993 Hague Convention on Inter Country Child

Adoption:

The declaration on the Rights of Child and the United Nations Declaration on
Social and Legal Principles relating to the Protection and Welfare of Children with
Special Reference to Foster Placement and Adoption Nationally and
Internationally lays down the working road map for the 1993 legislative
declaration. Not to mention the road map is sticking with the fundamental
principal that it has to give priority to the best of adopted children’s interests, his

welfare and betterment.

Working Objectives of the 1993 Hague Convention on Inter Country Child

Adoption:

If we talk main stream, there were two prime and most dealt with objectives of
The Hague Convention on children adoption as the Convention lays down the
responsibilities of the state of origin of the adopted child and the receiving state

in which the child is adopted.

e To set up a system within adopted and adoptee’s country and to address
the issues, that can give rise to and because of jurisdictional difference in
legislation, immigration or criminal misconducts like trafficking and give
rise to child abuse.

e To set up a system within the dealing state of adoption to make the
adoption rules in regulation in accordance with the prevailing laws of the

country.l
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Convention signatory did not focused on signing of the declaration to
harmonize and regulate the legislative piece of paper but its main focus was
to make certain that the inter country child adoption operation is being
performed in a appropriate and officially permitted approach and not to forgot
that the mile stone is to touch the main principal that is “the best interest of
the adopted child” who is the main concerned party in the whole operation.
And in this process it is very important that the eligibility of the child in
guestion for adoption should be validated in addition to his consent to put him
in a totally new system. This consent is in reference that he is flexible for

adopting the new atmosphere that he is going in for rest of his childhood.

To summarize the objectives of the Hague Convention are three fold, these

are

e To set up, maintain and to make certain that inter country child
adoption is operating in “the best interest of the adopted child”

e The practice is in line with the basic rights of the adopted child that are
acknowledged in international law,

e To set up a system of co-operation amongst practicing countries to
guarantee that the rights of the adopted children are being taking care
of and the criminal activities are compromised to zero level to put a
stop to the abduction, sale and trafficking of the adopted children and
to protected the acknowledgment, in constricting countries, of
adoptions are done in harmony with the rules and principals of the

conference. The 1993 Hague Convention is moving parts along with
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the Conference on the Rights of Children. It unambiguously has taken
convinced actions to make certain that the Convention does not stay
just as an apparatus to make possible the performance of inter country
child adoption relatively the rationale of the Convention is to put into
operation the regulations protected in the Convention and to make
certain that the practice of inter country child adoption is surrounded by
the Convention’s requirement and it gives the improved child care
conveniences inside the concern countries.

Briefly speaking all these spoken above articles and sections are
underlining the basic principal or guide lines, with in which signatory
states are obligated to legislate law for the rights of the one who’s right
need to be protected for any reason what so ever either they have no
mean to speak for themselves or they have no knowledge for the
same. The Hague Children’s right Conventions came into sight as of
the background of Private International Law, however it has come into
being into somewhat new-fangled, an amalgam type through a
physically powerful community commandment, nature and by an
exclusive arrangement. Each and every of the declarations speak of a
significant dilemma in different laws and legislative prospects for

example addressing the issues relating to:

e Family law, and act in response to the confines of conventional
disagreement of regulation and philosophy through setting up

innovative channel and outlines of a global collaboration. The
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declarations receive a practical move towards troubles
frequently meet head-on through state administrations and
worldwide family, as long as a functional foundation is provided
it fills the purpose. On this states can put some exertion jointly
to supervise the unavoidable frictions of worldwide family
existence. This structure permits persons to forecast and map
out further efficiently and make available state managements by
paraphernalia for schooling, encouragement, and strategy
reorganization. Further than these rationalizations, the
Convention on Child Protection also assist to look after the most
excellent wellbeing of kids and put into practice the apparition of
the conference on the rights of the children. For countries, the
contribution in the Hague Children’s Conventions is significant
on quite a few echelons. For people and inhabitants of the
countries, the conference presents important support in finding
the technique to locate the global characteristics of family
development and closure. While as a substance to international
law, such arrangements are extra probable to be effectual by
means of extensive contribution and prop ups. The countries
have a predominantly significant function to participate, as a
consequence of its significant drag as a purpose for migration of
its inhabitants; and its comparative dimension, inhabitants, and

prosperity. In a world of intercontinental family existence, state
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limitations have turned in to a novel dimension. No state can do
something unilaterally to describe its wellbeing, and no state is
able to make bigger its authority or defense to all associates of
its society as because of their mobility across the globe. Aligned
with the drag of globalization, dissimilarity in verbal
communication, civilization, law structures, and miscellaneous
situations at a halt participate in a influential and noteworthy
responsibility. While challenging to settle such opposite pulls is
not trouble-free. In worldwide family law, the same as in local
family law, there are considerable procedure disagreements and
powerfully opposing standard and principles. In this background,
the formation of a bendable and hardheaded structure to
construct global collaboration stands for a substantial

accomplishment.
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