adoption
&fostering

Article
Adoption & Fostering
Global commercial surrogacy 2016, Vol 40(1) 20-35
© The Author(s) 2016
and international adoption: agepb o s permissions:
parallels and differences P opontosarig cgspibeom

®SAGE

Rhoda Scherman
Auckland University of Technology, New Zealand

Gabriela Misca
University of Worcester, UK

Karen Rotabi
United Arab Emirates University, Abu Dhabi

Peter Selman
University of Newcastle, UK

Abstract

Over the decades, there have been numerous trends in the formation of family for those experi-
encing infertility. Adoption — initially domestic but now mostly international — has long been a
prevailing method, with a dual outcome of also finding homes for parentless children. Those
would-be parents with a stronger desire for genetic relatedness have turned to assisted repro-
ductive technologies for the creation of their families. In the 21Ist century, capitalising on global-
isation and advances in medical sciences and communication, global commercial surrogacy (GCS)
is emerging as a dominant method of family formation. In seeking to publish this article in Adoption
& Fostering, our primary objective was to provide its readership with an introductory look at GCS,
thereby expanding an awareness of surrogacy to an audience whose work has traditionally been
concerned with the care and protection of children through foster care and adoption. A second-
ary aim was to see where the long-standing field of adoption could potentially inform the bur-
geoning field of global commercial surrogacy. To achieve these objectives, we use international
adoption and the adoption triangle as a framework, as we look at the similarities and differences
between: (1) the adoptive and commissioning parents; (2) the birth mother and the surrogate; and
(3) the adopted children and the children born of global surrogacy.
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Introduction

In August 2014, a flood of media interest arose about the child born of a global commercial
surrogacy (GCS) arrangement who was then ostensibly abandoned by the contracting par-
ents (Rogers and Watcharasakwet, 2014; Topping and Foster, 2014). The ‘Baby Gammy’
story was particularly alarming because the child (a boy with a twin sister who went home
with the commissioning parents) was apparently left behind due to being born with Down’s
syndrome. The media storm lasted for weeks, resulting in more than 2000 media and internet
stories. Looking deeper, one sees that this was merely the latest in a growing series of media
reports on GCS.

The public was finally gaining some awareness of the complex issues surrounding this
phenomenon. However, for many working in the field, the Baby Gammy story was just one
more example of the grave need for international regulations on GCS. Interestingly, the
story went viral within days of the International Forum on Intercountry Adoption and
Global Surrogacy where approximately 80 scholars, activists and professionals involved
with international adoption (ICA) and/or global surrogacy had gathered from around the
world." One of the key aims of that event was to critically consider the possible need for
international regulations for GCS. (For a fuller consideration of this issue,” see Cheney, this
volume.) Another primary objective of the Forum was to consider the parallels between
commercial cross-border surrogacy and ICA and it was from those discussions that this art-
icle evolved. Our aim is to provide a primer of sorts on GCS, as considered through the lens
of ICA and the adoption triangle — a framework believed to be well understood by the
readership of Adoption & Fostering. In this context, the article draws together points of
similarity and difference between: (1) the adoptive and commissioning parents; (2) the
birth mother and the surrogate; and (3) the adopted children and the children born of
global surrogacy. In conclusion, we summarise the lessons that the discipline of adoption
can offer the field of GCS.

The decline of international adoptions and the rise in global
surrogacy arrangements

Since 2004, the annual number of intercountry adoptions recorded by 23 receiving states,
including all the main destination countries in this movement of children, has fallen from
over 45,000 in 2004 to around 16,000 in 2013 (see Table 1). One consequence of this decline®
is that there are many prospective adoptive parents who have been approved, who have been
waiting for many years to receive a child (San Roman and Marre, forthcoming), but who are
now being told that they may never have a placement unless they are prepared to take an
older child, a sibling group or a child with ‘special needs’ (International Social Service, 2014).
It has also been reported that one in 10 (first world) couples are experiencing difficulties
conceiving a child naturally (Twine, 2011). The global rise in infertility, coupled with the
declining rates and changing nature of ICA, means that people will naturally seek out
alternative solutions to satisfy their desires to become parents. Many are now turning to
various forms of assisted reproductive technologies (ARTs), with a sharp rise in GCS since
2005/06 (Rotabi and Bromfield, 2012; Twine, 2011). GCS may also be quicker (and cheaper)
than ICA, with the added advantage of potentially getting an infant with some genetic link.

In India, CGS was legalised in 2002 (DasGupta and Dasgupta, 2010) and subsequently
became the main source of surrogates worldwide. More recently there has been a growth of
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Table I. Intercountry adoptions to 23 receiving countries, 20042013 (top 5 ranked by number of chil-
dren received in 2004).

Country 2004 2006 2008 2010 2012 2013
USA 22,884 20,679 17,438 12,149 8668 7094
Spain 554| 4472 3156 2891 1669 1191
France 4079 3977 3271 3504 1569 1343
Italy 3402 3188 3977 4130 3106 2825
Canada 1949 1568 1614 1660 1162 1243
Total to 23 states* 45,281 39,492 34,479 28,808 19,341 16,167
% to USA 51% 52% 51% 42% 45% 44%

*Statistics for all 23 states can be found in Selman (2015).

surrogacy in other countries including Thailand, Mexico and Ukraine. The banning of GCS
in Thailand in the wake of the Baby Gammy scandal (Wang, 2015) means that the market is
likely to shift to new sites, the most attractive being nations such as Mexico where there is
already a medical tourism model. GCS remains legal in India but new legislation was
proposed in 2014 (India News, 2014) that will regulate more aspects of the practice.

There are no accurate figures on the number of births from GCS arrangements, but in
2013 the International Reference Centre for the Rights of Children Deprived of their Family,
an organisation set up within the Institute of Social Sciences, estimated that approximately
20,000 children were born annually through the process — more than the figure for inter-
national adoptions in 2012, and that the numbers were expected to increase. Cuthbert and
Fronek (2014) reported that since the first known ‘off-shore’ commercial surrogacy in
Australia in 2009, the number has risen rapidly, so that by 2013 GCS outnumbered ICA
in that country.

Likewise, in the UK, the number of GCS cases has been rising with India and the USA
the favoured destinations in 2010-2011 (Crawshaw, Blyth and van den Akker, 2013). India’s
National Commission for Women has reported the existence of some 3000 surrogacy clinics
catering for people overseas (Darnovsky and Beeson, 2014). In the USA, since 2010, the
consulting service, World of Surrogacy, has helped more than 600 couples build their
families through GCS and the former California-based medical tourism agency, Planet
Hospital, claimed to have arranged even more in India and Mexico between 2006 and
2014. In March 2012, the Permanent Burecau of the Hague Conference on Private
International Law cited research estimating a nearly 1000% increase in GCS in the four
years between 2006 and 2010 (Hague Conference on Private International Law, 2012: 8).

In the USA, where commercial surrogacy is legal in many states, costs range from $50,000
to $120,000, compared to the equivalent of $10,000 to $20,000 in India. In 2008/2009, the
Indian commercial surrogacy ‘industry’ was estimated to bring in US $450-500 million a
year (DasGupta and Das Dasgupta, 2010) and by 2012 surrogacy ‘tourism’ was estimated by
the Confederation of Indian Industry to be worth US $2.3 billion.

The legal standing of commercial versus altruistic surrogacy

One reason for the rapid increase in GCS is the fact that commercial surrogacy is illegal in
many countries, including Australia, Canada, France, Italy, New Zealand, the UK and parts
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of the USA. This is partly due to the exchange of money. Commercial surrogacy involves the
commissioning parents paying the surrogate a sum of money that exceeds the costs of her
medical expenses. By contrast, altruistic surrogacy, which is voluntary and unpaid, is often
perceived as more acceptable (Anleu, 1992). As such, this type of surrogacy arrangement is
legal in many countries, although usually still subject to regulations designed to protect all
parties, including the surrogate and especially the offspring.* Nonetheless, some of these
regulations are considered too restrictive, resulting in the citizens of those countries seeking
arrangements overseas. Another reason for the growth of GCS is the strict criteria of some
‘source countries’ involved in ICA, many of which will not place children with, for example,
older or same-sex couples (Sifris, 2014).

A focus on gestational surrogacy

In traditional surrogacy, pregnancy may result from coitus but more often it is brought
about from artificial insemination (the transfer of embryos into a woman’s uterus). The
surrogate uses her own eggs mixed with the sperm of either the contracting male or donated
sperm, making her the genetic parent of any resulting offspring. In gestational surrogacy, an
embryo (belonging to either the contracting couple or donated) is transferred into the sur-
rogate or ‘gestational carrier’, who will be genetically unrelated to the child. This is the most
common scenario in GCS and the only such arrangement legally permitted in India, where
the rules require that the embryo be genetically related to one or both of the commissioning
parents. It is gestational surrogacy that we will be discussing throughout the remainder of
this article.

In the next three sections, we offer a description of surrogacy by way of comparisons
between the commissioning parents, the surrogate mother and the offspring of commercial
surrogacy and their ICA counterparts.

Commissioning parents as compared with ICA parents

Referred to interchangeably as ‘intended’, ‘commissioning’ or ‘contracting’ parents, due to
the fact they will commission or contract with a surrogate for a baby, these would-be parents
are described below, as contrasted with ICA parents.

Motives for choosing GCS and ICA

The desire to be parents — and preferably genectically related to their offspring — is the
fundamental motivation for people to consider surrogacy. In this context, commissioning
parents appear to have much in common with ICA parents who may be struggling with
infertility (Zhang and Lee, 2011). Alternatively, while many ICA parents engage in adoption
as a method of bringing children into otherwise childless homes, it can also be about finding
homes for parentless children. In this latter context, it is not infertility that is the driving
force but rather humanitarianism or an act of religious faith to rescue (Joyce, 2013) that
sends families overseas in search of children. Even if infertility is the catalyst, it runs in
fortunate tandem with the historically constructed ‘public good’ of providing homes for
children (Fronek and Cuthbert, 2012).
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Characteristics of parents in GCS and ICA

In both scenarios the quest to have a child is undoubtedly facilitated by the resources
that prospective parents are able to draw on. Research tells us that the socio-economic
status of commissioning couples, for example, is significantly higher than the general
population (Ciccarelli and Beckman, 2005), which may not be surprising given the
costs involved. Research also shows that commissioning mothers tend to be older and
largely university educated (van den Akker, 2007). Similarly, adoptive couples are
selected on their ability to invest time and money into the adoption process; thus typ-
ically, adoptive parents also have higher levels of income, education and are older than
the general population (Fisher, 2003).

Retrospective studies also tell us that ICA parents are highly committed, providing adap-
tive parenting often to children with special needs and demonstrating great resilience, as
illustrated in low breakdown rates (Misca, 2013). Similarly, GCS parents have good psy-
chological well-being (van den Akker, 2007; Golombok, et al., 2006a) and good adaptation
to parenthood, as well as warmth and attachment-related behaviours towards their infants
(Golombok, et al., 2004; 2006a). In terms of family demographics, many ICA parents have
other children, by natural birth, fostering or through other adoptions (Misca, 2013; 2014).
By contrast, fewer GCS parents appear to have pre-existing children in their families
(Golombok, et al., 2004; 2006b). Nonetheless, contemporary media are increasingly provid-
ing examples of celebrities who are commissioning surrogates to help add to their existing
families of both birth and adopted children. Nicole Kidman and Keith Urban, for instance,
provide such a high-profile hybrid family, having a naturally conceived child, two adopted
children and a surrogate child (Hornery, 2011).

Selection processes in GCS and ICA

Among the contested aspects of both GCS and ICA is the idea of the selection and approval
process. In this comparison we see a fundamental difference between surrogacy and adop-
tion. In ICA, parents are selected to meet the needs of a specific child. By way of often
intrusive and time-consuming assessments, prospective parents are vetted and carefully con-
sidered by social workers who make observations (and judgements) on them generally and
for that particular placement (Crea, 2012). This investigative process is considered para-
mount to protect the interests of the children (Widdows and MacCallum, 2002). Thus, it is
the children’s needs that drive the processes and determine the adoptive parent.

Commissioning parents in GCS are not vetted in the same way. Instead, they do the
selecting (to a certain extent) in terms of choosing a surrogate, donor, etc., often without
any assessment as to their own suitability to parent (Fronek and Cuthbert, 2012; Sama,
2012). A poignant example of this can be found in the aforementioned case of Baby
Gammy. This specific story raised potential issues about safeguarding the children born
of GCS when previous child abuse convictions of Gammy’s biological/commissioning
father became known, prompting child protection investigations into his suitability to
parent Gammy’s (healthy) twin sister (Hawley, 2014; Jabour and Foster, 2014). While
this issue is predominately a regulatory one, it highlights an aspect of ICA (e.g. a selection
process to safeguard children) which the field of surrogacy might want to consider incor-
porating into its practice.
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Hierarchy of preference

A final point of comparison is in the importance given to having a genetic link with the child.
In virtually all cases of ‘stranger’ adoption (i.e. the placement of children with parents who are
biologically unrelated to the child), which is the norm in ICA, a genetic link between parent(s)
and child is not an option, despite the notion of — and keen desire for — adopted children to be
‘as if” born to the adoptive parents (Bowie, 2007; Cuthbert and Fronek, 2014). By contrast, it is
often that same desire for genetic relatedness that drives many global surrogacy arrangements
(Sparrow, 2006), lending support to the notion of a hierarchy of preference. With its potential
for full or part biological connection to the offspring, it appears that GCS is increasingly
preferred over adoption, with surrogacies allowing for a full biological link favoured most of
all (van den Akker, 2007). It is this preference for a genetic link that may continue to push
GCS rates upwards to the demise of ICA, which (as noted earlier) has the added advantage of
also providing much-needed homes for parentless children.

Surrogate mothers as compared with birth mothers in adoption

During the Forum, the vulnerability of both surrogates in GCS and birth mothers in ICA
was a dominant theme. Both groups of women were frequently seen as potentially exploited
and disenfranchised, and almost always viewed as coming from places of social, political
and/or economic disadvantage. These impoverished conditions were perceived to precipitate
both the need to relinquish children (in ICA) and the motivation to become surrogates
(in GCS). The following points of comparison seek to offer a better understanding of the
experiences of the surrogate mother in GCS.

Compensation and the socio-political climate of GCS and ICA

Compensation for surrogacy services is a fundamental point of difference when compared to
ICA. The social environment of poverty and discrimination taking place in, for example,
India, is such that surrogate mothers see GCS as well-paid employment (Pande, 2009; 2010;
2014). In fact, research carried out in Gujarat reported that all of the 25 women interviewed
indicated that they did not feel taken advantage of and most respondents were very direct
about their need for employment (Goswami, Rotabi and Bromfield, 2014: 5). According to
one participant:

I had some troubles. My economic condition wasn’t good, and my husband didn’t have a job. I
couldn’t even take my kids to the hospital. Then I thought, although I do have a job in the
hospital I earn only Rs. 2100 [US $34]. So I was thinking, with this much money, will I educate
my kids or get a house for us to live or do something else? So after a lot of thinking and
discussion, my husband and I took the decision that I will become a surrogate.

This quotation is representative of those interviewed in this study and similar ethnographic
research carried out in India: with limited opportunities and desires for housing and better
education for their children, women are choosing GCS as a form of employment, with
surrogacy viewed as a more desirable option over other forms of sometimes exploitative
work (e.g. low-paid and dangerous factory work, sex work, etc.). In fact, a number of
reputable GCS studies focused on the surrogates’ motivations, decision-making and
agency (Deomampo, 2013; Karandikar, et al., 2014; Pande, 2009; 2014; Sama, 2012) are
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showing that some surrogates feel highly empowered, running counter to media depictions
of them (Limon, 2013).

The experiences of these surrogates are in stark contrast to those of international birth
mothers who are not compensated in the same way that surrogates receive payment. In fact,
it is the hallmark of ethical ICA that apart from reimbursement of medical expenses and the
like, no money changes hands in the process of placing children for adoption. In the small
body of research on birth mothers in ICA, the women also expressed few choices and dif-
ficult decisions related to poverty (Rotabi, 2014). Unlike their surrogate counterparts, birth
mothers do not experience a strong sense of empowerment from their decisions to relinquish.
Moreover, there is no evidence indicating that pregnancy or relinquishing children into
adoption were ever considered forms of ‘work’.

Risk management

In the context of GCS, it has been reported that medical professionals in the ‘good’ fertility
clinics, who are dedicated to ‘good’ outcomes (i.e. healthy infants for the commissioning
parents) as well as a positive reputation for long-term business, have developed a series of
steps designed to determine a woman’s suitability to become a surrogate. Among these steps
is the intensive pre-screening of potential surrogates, during which time clinics may exclude
women deemed not physically or emotionally appropriate for such an experience (Sama,
2012). The women are also tested for sexually transmitted diseases and other health concerns
(certain clinics even require a previous live birth as a criterion of selection), with some clinics
also demanding confirmation that the woman’s husband/partner is truly supportive of the
commercial surrogacy arrangement (Sama, 2012).

While it may seem that these precautions are for the benefit of the surrogate, in fact, the
pre-screening of potential candidates is more accurately a form of risk management for the
benefit of the commissioning parents. Subsequently, we see a failure to address any risks to
the surrogate (Bishop and Loff, 2013; Bromfield and Rotabi, 2014). These include: health
and safety issues commensurate with pregnancy, delivery and post-delivery; the risks arising
from IVF procedures; the side-effects of medication; and the risks associated with multiple
gestations, as the surrogates are often recruited more than once.

Looking at adoption as a point of comparison, there is not the same degree of risk, nor do
agencies pre-screen birth mothers for health, well-being, suitability, etc. Unlike commission-
ing parents, whom the surrogacy pre-screening also benefits, prospective adoptive parents
receive no guarantees. In fact, they are often warned of the unknown elements of a child’s
background, as ethical agencies simply cannot promise ‘healthy’ children. Fundamentally,
risk management does not exist in ICA as it does in GCS.

Timing of the consent of relinquishment

A final point of comparison between GCS and ICA is in the timing of the transfer of
parental rights; in other words, the timing of the consent to relinquish the baby. A surrogate
mother enters into a ‘contractual arrangement’ prior to the pregnancy, with the agreement
that she carries out gestation for another individual or couple. Therefore, by the very nature
of this agreement, transfer of the child from the surrogate to the intended parent(s) takes
place upon labour and delivery without a post-birth period in which to consider her decision
to surrender the baby (Fuentes, Boéchat and Northcott, 2012). In this context, pre-birth
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consent is standard practice for obvious reasons related to contracting and the expectations
of the intended parent(s). In the case of adoption, such a prearranged (pre-birth) agreement
would be fundamentally unethical. This is because a birth mother’s rights include the import-
ance of her choice to relinquish being made after labour and delivery, as her knowledge of
the entire pregnancy experience must be part of the consent process (Rotabi, 2014).

This point of comparison speaks directly to the experience of pregnancy, the potential
physiological mother—child bonding and the emotional impact of relinquishment. In adop-
tion, the research (across all types of placements) strongly indicates that the decision to
relinquish is exceptionally difficult and painful, with profound and potentially long-lasting
feelings of loss, grief or regret (e.g. Henney, et al., 2007). It is also not uncommon for a birth
mother to experience depression in response to the surrender of her child for adoption (Neil,
2007). GCS research describes some similar emotional outcomes arising from the surrender
of the baby (Goswami, Rotabi and Bromfield, 2014); yet the surrogates, who are recruited
for the role (unlike birth mothers whose unplanned pregnancies precipitate their situations),
received no pre- or post-placement counselling services (Sama, 2012). Instead, some surro-
gacy clinics engage in a counselling process to reinforce the agreed upon/expected infant
transfer upon birth. Again, this is not necessarily about supporting the surrogate in her
decision, but rather to help her to ‘stay the course’ of her initial contractual commitment.
Similarly, it is known that birth mother counselling in international adoptions is infrequent
(Wiley and Baden, 2005). The lack of counselling in both contexts is a commonality of poor
practice and suggests weaknesses in the consent process that may further disenfranchise birth
mothers in ICA and surrogates in GCS.

Children born of global surrogacy compared with adopted children

The research literature on surrogacy prioritises the interests and experiences of the commis-
sioning parents and the surrogate mothers over that of the offspring. This might be due to
the fact that much of the surrogacy research is still in its infancy — as are many of the children
born this way (for seminal studies, see Pande, 2009; 2010; 2014). With some notable excep-
tions (Golombok, et al., 2006b; 2011; Jadva, et al., 2012; Serafini, 2001) outcome studies are
still a few years away. Alternately, it might reflect the fact that in surrogacy, the commis-
sioning parents are the primary stakeholders and therefore seemingly the central characters,
followed second by the surrogates. Some would argue that it is the children born of surro-
gacy, like their counterparts in ICA, who should be the central foci (Achmad, 2014). In this
final comparison, we look at a couple of ways in which the children born of GCS compare
with the adopted children of ICA.

Two fundamental differences have been established already: (1) the fact that surrogacy is
the purposeful creation of children, whereas adoptive children already exist; and (2) that
adopted children will lack a genetic link to their parents, which the children of surrogacy are
more likely to have. Below we consider three additional points of comparison.

Disclosure of origins of birth/adoptive status

Related to the children, as well as to their parents, is the topic of disclosure. Adoptive
parents and professionals have long grappled with the issue of whether, when and how to
tell children they are adopted (Carp, 2000). In the case of transracial and older child adop-
tions, it is difficult to keep the adoption a secret; for families adopting infants, decisions have
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to be made about when/how to disclose her or his adoptive status, with most research
advocating for early, open and honest communication (Brodzinsky, 2005). This is because
it can be devastating to find out about one’s adoption later in life, wherein adoptees ‘may
experience significant emotional damage as they find themselves contemplating a life and
what they considered to be their identity that has been based on lies and deception’ (Kenny
and Higgins, 2014: 32).

When compared with families formed through donor insemination and other ARTs,
families formed from surrogacy showed higher rates of disclosure of the surrogacy status
(Readings, et al., 2011; van den Akker, 2001). Nonetheless, as in adoption, commissioning
parents in GCS also report experiencing ambiguity regarding when and how to disclose the
relationship to the child (van den Akker, 2000). This may be an area where adoption pro-
fessionals can offer assistance to GCS families in how best to disclose the surrogacy to the
offspring.

Identity development

Research tells us that learning about their adoptive status can also affect the adopted
person’s sense of self, otherwise known as identity formation. In the field of adoption, few
topics have received so much research attention as identity development, most of which
shows a complex set of factors and outcomes in how adopted people make sense of who
they are and where they came from (Grotevant and von Korff, 2011). This developmental
task is made even more challenging in cases of transracial adoption common in ICA
(Scherman, 2010).

Adoptive identity is not directly observable but is characterised by an exploration of self,
especially in late adolescence and early adulthood (Alvarado, Rho and Lambert, 2014). It is
a time when, in the search for self, the individual tries on multiple identities made up of
aspects of, for instance, the adoptive family, birth/first family (either known or unknown),
peer group, etc. Depending on the type of adoption (open or closed, domestic or
international), the adoptees may be missing crucial identity markers to guide them. For
instance, they may wish to know about their genetic heritage, which clashes with laws.
These added challenges make this otherwise universal task more difficult and complicate
later milestones such as the development of intimate relationships (Alvarado, Rho and
Lambert, 2014).

When we look at GCS research, the focus is still on very young children and from the
perspective of their parents (Golombok, et al., 2006b; Serafini, 2001). As such, we can only
conjecture on the identity development of people born this way. Using ICA as a comparison,
many questions emerge. Will the person born of GCS see the surrogate as a type of ‘birth
mother’, much the same as the adopted person does? Will the offspring in GCS want to
travel back to the country where the surrogate lives, and will such a journey mimic the
‘heritage trips’ in international adoption? If the children born of GCS seek information
about their donors, will that information be made available to them?

Statelessness

The final comparison between adoptees and those born of GCS involves their citizenship.
In virtually all countries, citizenship is based on either the principle of jus soli (law of the soil)
or the principle of jus sanguinis (law of blood) (Goris, Harrington and K&hn, 2009). In the
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case of the former, one gains citizenship or nationality based on the country of one’s
birth. This birthright policy, which is rare outside of North America, exists regardless of
the citizenship of one’s parents (Feere, 2010). Jus sanguinis, a policy far more common
throughout the world, confers citizenship on the basis of parents’ nationality regardless of
where one is born.

For adoptees, depending on where they were born, they will almost always gain their
citizenship either on the basis of their birth parents’ nationality or they will become citizens
of whatever country they were born into. If adopted internationally, they will in that process
change citizenship to that of the adopters, but they are rarely without citizenship. A very
different situation exists for children born of GCS, who run a much greater risk of being
stateless.’ In India, for instance, only the genetic mother who intends to raise the child is
considered the legal mother of that child. In almost all cases, because these arrangements
involve gestational surrogacy, this will be the commissioning mother. In other nations, such
as New Zealand and Norway, the legal parent is the person who gives birth to the child. In
these countries, even a gestational surrogate with no biological ties to the child will be the
legal parent. She would then have to surrender the child for adoption to the commissioning
parents, who may be the genetic parents (Henaghan, 2014).

Statelessness occurs in the murky grey areas in between each country’s laws around sur-
rogacy and definitions of citizenship. For example, imagine that a couple from New Zealand
contracts with a surrogate in India to give birth to the intended parents’ genetic daughter.
Once born, the child will not be recognised as an Indian national because of their laws, nor
will she be considered a New Zealander because of their laws. She is stateless. Through no
fault of their own, the children born of GCS sometimes find themselves without any citi-
zenship, the consequence of which can be diabolical for the parents when they try to bring
the children home, but especially so for the children who wait sometimes months or years for
resolution (Krolekke, 2012; Mahapatra, 2009; Roy, 2010). Most are eventually able to go
‘home’ (to the country of the commissioning parents) through diplomatic channels, the help
of lawyers, judges and (sometimes) subjective interpretations of international laws (Achmad,
2014), but at what cost to the children?

A summation of the lessons that GCS can learn from ICA

In comparing GCS to ICA, a number of similarities as well as differences emerge. Yet, there
are still lessons that the longstanding discipline of international adoption can offer the
emerging field of global surrogacy.

Lessons related to the commissioning parents in GCS

Commissioning parents and overseas adopters seem to have a lot in common. According to
the research, both are highly committed and loving parents, with similar characteristics,
including age, education and socio-economic status. Both appear to have good levels of
psychological and marital functioning and demonstrate resilience in their quest to become
parents. In terms of motivations that lead to decisions to either adopt or engage a surrogate,
ICA parents are perceived to have stronger humanitarian motives for choosing adoption,
given its dual outcome of also finding homes for children in need. Alternatively, in their
preference for genetic-relatedness with their offspring, commissioning parents are opting for
surrogacy as a means of creating children. This dichotomy, best summed up as the right to a
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child versus the rights of the child, has been the source of much debate in adoption, starting
long before global surrogacy became popular. Sadly, ICA is not likely to offer GCS any
lessons in how to resolve the debate. Nevertheless, one arca where adoption has much to
offer is in the value of having a selection process for the screening of parents. In ICA, these
processes are designed to safeguard the children. Currently, no screening exists in GCS,
meaning that anyone can engage a surrogate, even if for nefarious reasons,® leaving the
offspring vulnerable. We believe that the field of GCS can glean much from ICA in how
to best address the needs of both parents and children.

Lessons related to the surrogates in GCS

Compensation (for a service that the surrogates often see as employment) is the fundamental
point of divergence between surrogates and birth mothers, who are not compensated in the
same manner. On the other hand, surrogates and birth mothers share in common a char-
acterisation in the literature as disenfranchised and vulnerable due to their circumstances of
economic disadvantage. Both women are also susceptible to the negative mental health
outcomes resulting from the surrender of their children. The lack of a post-birth consent
process, wherein the surrogate can consider her decision to relinquish the baby, may not be
so easily resolved due to the contractual nature of GCS. Nevertheless, the years of research
on birth mothers in adoption tell us that the surrender of a child can have long-lasting
negative effects on one’s mental well-being. This is something that the field of surrogacy
can and should consider as it continues to hone its practices.

Lessons related to the offspring in GCS

ICA has long been recognised as being ‘... above all, a measure of child protection for
children deprived of their family environment’ (International Social Service, 2013: 2).
Surrogacy, on the other hand, is the intentional creation of children for would-be parents.
Despite this essential difference, there are several lessons that GCS can still learn from the
field of ICA when it comes to the children.

First of all, as learned from adoption, disclosure will very likely be important for the
children of GCS. The research from ICA tells us that it is not in the person’s best interest to
learn about the adoptive relationship in later life. We predict the same in GCS. Identity
development may also be complicated for the offspring of GCS, especially if, as in ICA, core
information related to ‘self’ is unavailable. When the child is old enough to ask questions
about, for example, the donor or the surrogate, we hope that the necessary information will
be available.

The most important message that ICA can offer the field of GCS is that children grow up.
This is a reality that was initially lost on early adoption professionals and policy-makers, as
many of the early practices and laws were about serving the best interests of the ‘children’. It
was only after the ‘adopted children’ grew up and began to fight for reform that any changes
occurred in adoption. Laws and policies deemed to be in the best interests of safeguarding
children may not be in the best interests of the adults that the children will become. For
instance, the sealing of records in adoption, intended to protect all parties in the triad — but
especially the children — proved to be quite damaging to adult adoptees. The field of surro-
gacy has the unique opportunity to do now what the field of adoption was painfully late in
realising: plan for the adults that the children will eventually become. It is critical that the
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industry does not wait for the children of global surrogacy to grow up before establishing
policies and laws that support and protect them not only as children, but also as the autono-
mous individuals they will become.

Whether we like it or not, global commercial surrogacy is becoming an increasingly
popular method of family formation. While complex and challenging from legal, political,
economic, social and even moral perspectives, we believe that there are enough parallels with
adoption to suggest that this practice should look to adoption for some important insights,
which the adoption industry will no doubt be happy to share.

Notes

1. For more information on the Forum see: www.iss.nl/research/conferences_and_seminars/period-
ic_conferences_debates_and_seminars/international_forum_on_intercountry_adoption_global sur-
rogacy/. For Forum reports see: www.iacaustralia.org/hague-forum-2015-iss-papers/.

2. Any comparison between global commercial surrogacy (GCS) and international adoption (ICA)
inevitably raises the question of whether we need a Convention on the first. Across the field, a
dominant concern is the uncertainty surrounding the status of many of the children born as a result
of GCS. It has been ultimately concluded that it would be inappropriate to use the 1993 Hague
Convention in cases of GCS, instead recommending that the Hague Conference should carry out
further study of the legal issues surrounding such practices. These conclusions have led to a series of
preliminary documents (Hague Conference, 2012; 2014a) culminating in the publication in March
2014 of A Study of Legal Parentage and the Issues Arising from International Surrogacy
Arrangements (Hague Conference, 2014b). All three documents are essential reading for anyone
interested in the regulatory issues in GCS.

3. There are many proposed reasons for the decline in global ICA rates. For a fuller consideration, see
Selman (2012).

4. A detailed discussion of the pros and cons of altruistic versus commercial surrogacy is beyond the
scope of this article. For a deeper understanding of the arguments for and against GCS, see Achmad
(2014), Bromfield and Rotabi (2014), Ciccarelli and Beckman (2005), Cuthbert and Fronek (2014)
or Smolin (2004), to name just a few.

5. Concerns over children’s potential statelessness in GCS are paramount for all countries whose citizens
are involved in the practice, especially if domestic commercial surrogacy is illegal. A full consideration
of what circumstances precede statelessness is again beyond the scope of this article. For more infor-
mation, see the Hague working papers at: www.hcch.net/index_en.php?act = text.display&tid-178.

6. In addition to concerns raised after learning that Baby Gammy’s biological father had prior abuse
convictions (Jabour and Foster, 2014), it was also reported that a Japanese man has fathered 16
children with the aid of surrogates. Many wonder what his motives were for the creation of so many
babies (Rawlinson, 2014).
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