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A F I N

Special issue: International Forum on Intercountry Adoption & Global Surrogacy I

Countries and Families of Origin in Intercountry Adoption

In August of 2014 the International Institute 

of Social Studies in The Hague (ISS) organized 

the International Forum on Intercountry Adop-

tion & Global Surrogacy, coordinated by Kristen 

Cheney.

The event brought together experts from 

several countries with the objective of analyzing 

norms, practices and problems related to these 

phenomena. The ultimate goal was to inform 

the decisions of the signatories to the Hague 

Convention on Intercountry Adoption and the 

Special Commission of the Hague Conference. 

AFIN members Diana Marre and Beatriz San 

Román were invited to participate in the meet-

ing, which was organized around ive themes:
- Intercountry Adoption, Countries of Ori-

gin, and Biological Families, coordinated 

by Riitta Högbacka

- Force, Fraud, Coercion, coordinated by 

Karen S. Rotabi

- Global Surrogacy Practices, coordinated 

by Marcy Darnovsky and Diane Beeson

- Implementation of the Hague Convention 

on Intercountry Adoption (HCIA) and the 
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Introduction 

This report is based on the sessions of 

Thematic Area 2 (Countries/families of 

origin) of the International Forum on 

Intercountry Adoption and Global Sur-

rogacy held at the International Insti-

tute of Social Studies in The Hague, 

the Netherlands, 11–13 August 2014.  

Even though a vital partner in inter-

country adoptions, families of origin 

have mostly been absent from re-

search and adoption practices alike. 

This thematic area’s objectives were: 
1) to investigate how the perspectives 

of countries and families of origin are 

represented in the Hague Convention 

and in present guidelines and practic-

es, as well as to identify shortcomings 

and strengths, and 2) to suggest ways 

in which their perspectives could bet-

ter be taken into account. The number 

of participants in the sessions of this 

thematic area varied between 13 and 

45; a number of sessions were joint 

sessions with one or two other the-

matic areas. Although participants 

have provided feedback, the following 

text is not meant to be a joint declara-

tion that could be accepted by abso-

lutely every participant. My intention 

has been to adequately characterize 

the discussions and concerns raised, 

while acknowledging that another per-

son might have framed those concerns 

differently.  

Global Northism of the Convention: rede-

ining ‘adoptability’ 
and ‘family environment’

Several participants raised the prob-

lem of the implicit ‘receiving country’ 

perspective of the Convention. The 

Convention talks about ‘permanent’ 

Best Interests of the Child, coor-

dinated by Sarah Richards  

- Intercountry Adoption Agencies 

and the HCIA, coordinated by 

Peter Selman 

Event organizers produced a inal 
report published by the ISS in Decem-

ber 2014.

A year after the Forum took place 

and six months after the inal reports 
appeared, AFIN—with permission from 

the ISS Working Paper Editor—began 

producing condensed versions of these 

reports, which will appear in the next 

six issues. We hope they will be of in-

terest to you. 

The images that accompany the 

text correspond to the working hours 

of the event.
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families, which implies a clear prefer-

ence for the Global North type of inan-

cially well-off and stable exclusive nu-

clear family. Also, the notion of who is 

‘adoptable’ has a similar Global North-

centric bias. As was shown above in the 

literature review, throughout the Global 

South different understandings of fam-

ily prevail. Family boundaries are luid 
and porous, allowing a child to be cared 

for by other relatives than the nuclear 

family members. Furthermore, infor-

mal kinship care is widespread. Thus, 

a child that under Western deinitions 
would be parentless or an orphan may 

in reality be looked after within different 

family constellations. In many regions 

in Africa, for instance, the concept of 

orphan did not exist before Western 

humanitarian interventions on behalf 

of orphans because there were always 

extended kin and community members 

absorbing such children. In essence, a 

child can be well looked after in family-

like environments which do not resem-

ble the minority nuclear couple-based 

model prevalent in the Global North. It 

was suggested that the extended fam-

ily needs to be mentioned in the rec-

ommendations. Also, the local context 

needs to be taken into account when 

deining ‘adoptability’ or ‘family envi-
ronment’.

This bias stems from asymmetri-

cal power relations between the Glo-

bal North (or ‘receiving’ countries) and 

Global South (or ‘sending’ countries). 

Thus, even though the Convention and 

the supporting documents are being 

jointly drawn up by the representa-

tives of these countries, equality of 

outcome cannot be automatically as-

sumed. Perhaps in this context it might 

be useful to understand the Convention 

and the coming together of the repre-

sentatives as a ‘contact zone’. A con-

tact zone perspective recognizes the 

complex mutual interactions but em-

phasizes that these take place under 

conditions of radical inequality. Other 

transnational bodies and endeavours 

have successfully been checked and 

analysed utilizing this perspective. 

The entities of ‘receiving’ and ‘send-

ing’ countries may also disguise other 

power issues. It was pointed out that 

most representatives from the receiv-

ing countries tend to be members 

of the Conference while the major-

ity of representatives from the send-

ing countries are not members of the 

organization. Furthermore, there are 

different layers of local knowledge. For 

instance, social workers in the Global 

South are often trained using Western 

(and Global North) deinitions and in-

terpretations. Adoptive parents in the 

Global North have powerful allies and 

spokespersons, which may lead to 

their interests being better taken into 

account compared with the rights of 

irst parents who are often ‘invisible’ 
and powerless.
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The problematic ‘clean-break’ approach: 
opening intercountry adoption

Another example of the power of the 

‘receiving’ state perspective is the le-

gal termination of all pre-adoptive kin 

ties. Although the Convention techni-

cally also covers adoptions in which 

previous ties are not severed, in the 

implementation and in the national 

laws of most countries the child ceas-

es to be the child of his/her previous 

parents and becomes solely the child 

of the adoptive parents, in effect ‘as 

if’ born to them.  First mothers have 

been advised that after adoption ‘it 

will be like your child is dead to you’. 

The creation of exclusive parenthood 

with no messy pre-adoptive ties clear-

ly works to the beneit of the newly 
formed adoptive family as a self-con-

tained unit. In the Global North the le-

gal paradigm of exclusivity works spe-

ciically to protect the nuclear family 
from outside interference; a family can 

only have one mother and one father, 

and all ‘other’ parents are understood 

as a threat with the new parent au-

tomatically cancelling out the previous 

one. While this principle is now at odds 

with social practices in the receiving 

states, such as post-separation family 

constellations, open domestic adop-

tions or families formed with the help 

of new reproductive technologies that 

have more than the stipulated one set 

of parents, the exclusive clean-break 

approach is still practiced in intercoun-

try adoption. With adoption being seen 

as simultaneously completing families 

and nations (in the context of declin-

ing birth rates and the economic costs 

of aging populations), clean-break in-

tercountry adoptions are also about 

immigration, in effect making sure 

that only the child and not his/her pre-

adoptive kin can enter the country.

The legal construct of a clean-break 

and its implications stimulated a lot of 

comments at the Forum sessions. Bar-

bara Yngvesson in her opening com-

ments pointed out that it is not just a 

legal principle but has a strong psycho-

logical impact, too: it sets up the terms 
of what connections mean, effectively 

erasing origins. For adoptees it has 

paradoxical implications. It sentimen-

talises ‘birth culture’ and ‘roots’ as if 

they could be bought in a box, when 

in fact they are used as an attempt to 

compensate for the lack of subsidiarity 

(i.e. that the child is not cared for in his 

or her country/family of origin). 

Yngvesson’s call for a transforma-

tion of the adoption system was wide-

ly supported. Some participants sim-

ply wrote in their notes: ‘Clean-break 
must go!’ or ‘Full severance of ties is 

false’. Drawing on her research with 

adult adoptees’ reunions with their 

irst parents, Yngvesson concluded 
that open adoption can be complicated 

but it can also work and that we need 
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to leave that decision to the adoptees 

themselves. Hollee McGinnis (herself 

an adopted person) gave a moving ac-

count of what it means to be adopt-

ed under the current adoption sys-

tem and to be deprived of knowledge 

of irst parents. She pointed out that 
adoptees have more than one identity. 

Racism is a big issue, as many adop-

tees ‘wear their birth culture on their 

face’. Apparently many adoptees will 

want to know about the circumstances 

of their adoptions and some search for 

their kin. Instead of the current legal 

clean-break linear adoption, she sug-

gested a move towards a concept of 

circular adoption that also looks back. 

The past can never be just erased.

The group that has probably suf-

fered the most under the clean-break 

regime are irst parents of adopted chil-
dren. In the worst case, they have not 

been given any information about their 

children after adoption. It is still up to 

adoptive parents whether they remain 

in contact or provide news to the irst 
mother (or other members of the ex-

tended family) or not. Those who are 

granted legal parenthood also have the 

power. As was shown in the literature 

review above, there is evidence that 

many irst mothers do want to know. 
The legal annulment of their mother-

hood does not correspond to their lived 

experience and feeling. Indeed, such 

procedures may be unknown in their 

cultures. Furthermore, as explained by 

Ruth McRoy, long-term research on US 

irst mothers has shown that (all other 
things being equal) those who had more 

contact with or received more informa-

tion concerning their adopted children 

had lower levels of grief (. This body of 

research also shows that greater levels 

of openness are beneicial to all: adop-

tive parents, adoptees and irst parents 
(Berge et al., 2007; Ge et al., 2008; 

Grotevant et al., 2007; Henney et al,. 

2007; Neil, 2010; Wolfgram, 2008). 

Where the child has been removed from 

the parents due to parental abuse, the 

case may be different, as apparently in 

many domestic foster care adoptions in 

the UK. In intercountry adoption this is, 

however, rarely the case. The current 

practices are inhuman. There are no 

grounds for treating irst mothers dif-
ferently just because they live in the 

Global South and have not been able to 

voice their concerns.

It was also pointed out that the 

family of origin comprises a wider cir-

cle and not just the irst mother. The 
role of siblings, grandparents and fa-

thers must also be acknowledged. 

Information regarding the child relin-

quished to intercountry adoption must 

be made available to families of origin. 

Likewise, adoptees must have access 

to all information regarding the condi-

tions under which they were adopted, 

and regarding their birth kin (irst par-
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ents can choose whether to be identi-

ied). Hiding and falsiication of adop-

tion documents has to stop. It is out-

rageous that in 2014 we cannot have 

a birth certiicate that includes both 
sets of parents. Instead most adopted 

children are issued falsiied birth cer-
tiicates that make the child look as if 
born to the adopters.

It is most likely that adoptees will 

want to have more information about 

their backgrounds and many will ini-

tiate searches and reunions with the 

family of origin. These developments 

should be anticipated. Already there 

have been reports from many ‘receiv-

ing’ countries, for example Sweden 

and Canada that their post-adoption 

services are completely overwhelmed 

by such requests. It was also sug-

gested that adoption agencies due to 

their vested interests in adoption may 

not be the ideal partners to organise 

‘homeland tours’ and searches. 

As most domestic adoptions in USA, 

Canada, the UK and New Zealand are 

now open, and openness is promoted 

as good practice, the question arose as 

to why this is not being proposed for in-

tercountry adoptions. At irst the con-

cept of open adoption would need to be 

clariied. The way it is used in US do-

mestic adoptions, for instance, implies 

some kind of contact between adoptive 

family and family of origin after adop-

tion. This contact can be anonymous 

through a letter-box or mediated by 

adoption social workers, or it can in-

volve on-going direct contact including 

one or more of the following: sending 
letters and photographs, using email 

(or Skype nowadays), making phone-

calls, or visiting each other in person. 

Researchers have been clear that open 

adoption does not involve ‘returning’ 

the child to irst parents, as the legal 
parental rights and obligations remain 

with the adoptive parents. Hence, irst 
parents’ rights, including the right 

to receive information regarding the 

child, should be clearly stated and en-

forceable by law.

In the context of intercountry 

adoption, further challenges to open-

ness are created by the immense gap 

in wealth between the two families, 

huge geographical distances and pos-

sible language barriers. While it is 

clear that the characteristics of and 

relations between particular adoptive 

parents, adoptees and irst parents 
would need to be taken into account, 

greater openness would beneit adop-

tees’ and irst parents’ need to know 
(about) each other. It would also move 

intercountry adoption towards more 

inclusive and just practices by partici-

pation instead of erasure. A study con-

ducted in New Zealand found that half 

of the 72 families studied attempted to 

establish contact with the irst families 
in the children’s country of origin and 

half of these made contact, even in 
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the absence of clear information about 

who irst family members were.

Rights of the family of origin 
and ‘best interests of the child’ 

The argument is sometimes raised 

that we should prioritise the inter-

ests of the child as opposed to what 

irst parents or adoptive parents may 
want or need. Hence, it is claimed that 

we should wait to see if the adoptee 

herself wishes to establish contact or 

search for the family of origin. How-

ever, this may be too late. As the New 

Zealand families stated, they wanted 

to search before the ‘trail goes cold’ 

and connections to irst parents are 
lost forever. Likewise, the suggestion 

to ask adopted children where they 

think their best interests lie is fraught 

with dificulties. In an example given, 
a seven-year-old child had said that 

her best interests are best served by 

staying in this (adoptive) family (and 

with its three cats). As these children 

do not in most cases know of any oth-

er possible way of life or family, having 

been adopted at an early age, this is 

in a way the only conceivable answer 

they can give. The interests of the 

child may also change as she matures. 

As was pointed out several times, we 

need to start conceptualizing adoptees 

as adults and not as eternal children. 

Nigel Cantwell speciically ad-

dressed the confusion around the con-

cept of ‘best interests of the child’. It is 

problematic precisely as the interests 

can be different in different life-stages. 

The concept is also vague and lacks 

clear criteria. There is no agreement 

as to who decides what these interests 

are. Under such circumstances, there 

is a real danger that ‘best interests 

of the child’ just relect (class-based 
and gendered) notions and values of 

the powerful. Cantwell suggests that a 

clearer way of conceptualizing best in-

terests would be to link them more ex-

plicitly to the human rights of the child. 

What is of particular relevance 

from the point of view of families of 

origin is that the child’s best interests, 

when looked at from the human rights 

perspective, clearly include the right 

to be raised by his or her (irst) par-
ents whenever possible. Best interest 

considerations then need to make sure 

that all measures to ensure or aid fam-

ily reuniication are undertaken. This 
would require more attention to the 

rights of the family of origin, where 

the Convention is at its weakest. At 

the moment, irst parents are only 
mentioned as those whose consent is 

needed. Otherwise, irst parents and 
kin are marginalised in the implemen-

tation of the Convention. 

Furthermore, it is questionable 

whether the rights and well-being of 

irst parents and their children can be 
totally separated. This is because the 

child is, initially, a member of the family 

AFIN nº 75

p.  7



several ways. First of all, countries of 

origin in most of the Global South do 

not have the resources required in or-

der to fully offer another option for im-

poverished or vulnerable irst mothers 
and families that would enable them to 

keep their child. Although it is stated 

that the Convention cannot solve the 

root causes of why these children are 

adopted abroad, it must be acknowl-

edged that by operating under such 

conditions of inequality without stipu-

lations regarding support to families 

of origin, the Convention perpetuates 

such divisions. Such practices not only 

violate the obligation to enable the 

child to stay with the family of ori-

sidered for every adoption conducted 

under the Convention. 

Here again, the bias for a Global 

North type of family can be seen (‘suit-

able permanent family’) possibly leav-

ing out of consideration other types of 

family environments as discussed ear-

lier.  The biggest problem appears to 

be the implementation of the subsidi-

arity principle. Participants pointed out 

that the Convention leaves the con-

siderations regarding subsidiarity to 

the countries of origin but without any 

checklists or concrete guidelines to be 

followed. Also, the responsibility of re-

ceiving countries should be acknowl-

edged, as it is the increasing demand 

for ‘adoptable’ children from their side 

that in the current context of declin-

ing numbers of intercountry adoptions 

contributes to the problem. There is 

the danger of subsidiarity in many cas-

es being an empty word, sometimes 

even being viewed by adoption agen-

cies as a threat (to the smooth con-

tinuation of adoptions). This leads to 

the marginalization of families of ori-

gin and other domestic solutions. 

Subsidiarity is currently violated in 

of origin. Hence, harming the irst par-
ents also harms their child.  Likewise, 

Claudia Fonseca’s interviews with Bra-

zilian adoptees suggest that the way 

their irst parents had been treated by 
the adoptive parents (and the adoption 

system) had a big inluence on adop-

tees’ well-being and on their relations 

with their adoptive parents. 

The participants felt that there is 

a big need to strengthen the rights of 

irst parents in the Convention. At the 
moment they are absent, while the in-

terests of adoptive parents are safe-

guarded and protected.

Violations of the subsidiarity principle

Subsidiarity is the cornerstone of the 

Convention. Hans van Loon, in his ple-

nary presentation at the Forum, re-

minded us of its meanings. According 

to the subsidiarity principle, it is the 

primary obligation of states to enable 

the child to remain in his or her fam-

ily of origin. Only if this is not possi-

ble and if a suitable permanent family 

cannot be found in the country of ori-

gin, should intercountry adoption be 

considered. Subsidiarity must be con-
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such endeavours but lacked resources. 

One option they mentioned (realizable 

if they had funding) would have been 

to turn some of the empty ofice build-

ings in downtown Johannesburg into 

lats for irst mothers with someone 
looking after the children while the 

mothers looked for jobs and tried to 

get back on their feet. 

Others, however, felt that it is too 

late to consider such aid at the time 

when intercountry adoption is already 

being considered. Nigel Cantwell point-

ed out that the emphasis should be 

on preventive work and on strength-

ening welfare structures through bi-

lateral and multilateral agreements. 

Care should also be taken to chan-

nel resources into family support and 

strengthening and into underpinning 

existing community and kinship care 

structures, and not to the mainte-

nance of institutions or ‘orphanages’. 

Mark Riley explained how in Uganda 

such donor-led facilitating of orphan-

ages in fact severely undermined lo-

cal efforts to develop working child 

and family welfare structures. With 

their considerable resources these or-

ple live below the international pov-

erty line, material assistance should 

be offered to the families irst before 
the adoption of the child. Such assist-

ance must, however, be completely 

unconditional, i.e. it cannot be tied to 

adoptions in any way. Other sugges-

tions were to provide a comprehensive 

welfare package to irst families, which 
would take into account cultural fac-

tors. In the course of my own research 

I met many irst mothers in South Afri-
ca who, if provided with the possibility 

of temporary housing with child care, 

would have been able to keep their 

children. Social workers I interviewed 

were sensitive and sympathetic to 

gin but also the principle that poverty 

alone should not be an acceptable rea-

son for intercountry adoption. So far, 

this principle has only been evoked in 

the UN Guidelines for the Alternative 

Care of Children. Receiving countries 

with their power and superb resourc-

es must take a more active role in i-

nancing such assistance. The contours 

of such an aid rule were sketched by 

David Smolin. He pointed out that at 

the moment the Convention does not 

require that family support be offered 

irst. Smolin argued that where the 
country in question does not have a 

working family welfare system to draw 

on and where large numbers of peo-
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ing to Johnson, there is evidence that 

there are more than enough adoptive 

homes for all healthy relinquished chil-

dren within China. Yet, inter-country 

adoptions continue, increasing unmet 

domestic demand and fuelling a grow-

ing interregional trafic in children in 
China. Chinese irst parents and adop-

tive parents are rendered powerless 

in the face of international adoptions 

sanctioned by receiving states as well 

as the sending state; this power ar-

rangement favours international adop-

ters and hurts the interests of Chinese 

birth families and many Chinese adop-

tive families.

Violations of the subsidiarity prin-

ciple are connected to violations of 

‘freely given and informed consent’ of 

irst parents. In the context of oppres-
sive rules such as the population and 

domestic adoption policies in China, 

‘consent’ is without meaning. In the 

context of extreme deprivation and 

discrimination, ‘consent’ is so severe-

ly restricted as to be no real choice. 

‘Choosing survival’ is a contradiction in 

terms.

adoption is already skewed (created 

by past rounds of unequal global di-

visions of labour that have worked to 

the advantage of the Global North). 

Such inequalities are the reason inter-

country adoption exists. Such previous 

cash lows (to the Global North) should 
have been eliminated but were not. 

The proposed aid rule that would offer 

at least some concrete options for irst 
families would just be in a small way 

correcting the scales. 

Thirdly, subsidiarity can be violated 

by discriminatory practices stipulated 

by governments in countries of ori-

gin. Kay Johnson explicated the ways 

in which government policies under-

mined both irst families’ possibilities 
to keep their daughters and informal 

domestic fostering and customary lo-

cal adoption practices in China. Harsh 

implementation of population control 

policies effectively pushed children 

out of their families of origin, while 

restrictive adoption laws limiting do-

mestic adoption of ‘abandoned chil-

dren’ pulled children out of their Chi-

nese adoptive homes and sometimes 

out of the informal care of kin. Accord-

phanages were able to pull increasing 

numbers of children into their system, 

often with a view to channelling some 

of them into intercountry. Subsidiarity 

is hence also violated by such ‘child 

harvesting’. Participants pointed out 

that cash donations to child protec-

tion must be completely accountable 

as well as kept completely separate 

from intercountry adoptions. Subsidi-

arity can also be compromised by the 

possibilities for some to make money 

through intercountry adoptions. The 

amounts of money circulating around 

intercountry adoption prompted par-

ticipants to urge that money be tak-

en out of it altogether. Nigel Cantwell 

pointed out that this may be a problem 

in all types of donations, also when 

directed to irst families, and that in-

stead of redirecting cash lows in in-

tercountry adoption, we should try to 

eliminate them. Others warned about 

the dangers of certain types of dona-

tions to establish skewed relations of 

obligation and reliance between do-

nors and the targets of donations. 

However, it should be kept in mind 

that the starting point of intercountry 
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Deinition of key terms
o Local context needs to be taken into ac-

count when deining adoptability and suit-
able family environments, including an 
openness to different family or caregiver 
forms

o The role of the extended family should be 
emphasized in the recommendations

o Permanency should be viewed from the 
angle of local realities, not from that of an 
idealised Western nuclear family

o People involved in all facets of adoption, 
‘child protection’ and ‘child welfare’ need 
to acknowledge that children grow up, and 
so there may be a need to reframe the 
deinition of ‘child’ to include the grown 
(autonomous) person that the child will 

one day be 

From severance of ties to the 
maintenance of contact

o Members of the family of origin should 
have the right to regularly receive news 
of their children after adoption

o Open adoption, i.e. maintaining contact 
between adoptive families and families of 
origin from the start, should be available 
and accepted as good practice 

o Preparations should be made in order to 
manage adoptees’ and irst family mem-
bers’ searches for each other

o All information regarding the circum-
stances of adoptions should be saved and 

made available to adoptees when of age; 
irst parents can choose whether to re-
main anonymous

o The development of bilateral or multilat-
eral agreements between sending and re-
ceiving countries that have a mandate to 
collect and share information that might 
be accessed by adopted persons or irst 
families should be considered

o A secure data-base or register with infor-
mation on adoptees and families of origin 
could be created and maintained by the 
Central Authority

True implementation of the 
subsidiarity principle
o A checklist or proper guidelines for the 

practical implementation of the sub-
sidiarity principle in the countries of ori-
gin should be drawn up, including what 
measures need to be conducted prior to 
considering the transfer of the child out 
of country

o Similar guidelines should be in place for 
the receiving countries recognizing their 
responsibility in not exerting any pressure 
to obtain a certain number of intercountry 
adoptions but being able to monitor and 
assist in processes of family support and 
strengthening, and local community solu-
tions to the care of children

o The tool-kit for intercountry adoption con-
siderations should include offering fami-

lies of origin support that enables them to 
keep the child 

o Support for child and family welfare 
should in the irst place come through 
appropriate bilateral and multilateral as-
sistance programmes to be requested by 
the country of origin, and be completely 
divorced from intercountry adoption ac-
tivities

o Support should not go to maintaining (or 
creating) ‘orphanages’, many of which are 
donor-led and have linkages to the same 
countries’ adoption programmes 

The case of China 

o Fundamental sovereign laws of the state, 
speciically population control law and na-
tional adoption law, make ethical inter-
country adoption of healthy children un-
der Hague Convention principles impos-
sible. Hague convention advocates, law-
yers, and social workers cannot inluence 
the sovereign laws of a powerful state; 
only internal Chinese political forces can 
do this. However, Hague convention ad-
vocates can and should inluence irst 
world adoption agencies and adopters to 
understand the fundamental violation of 
principles that occurs when they partici-
pate in these adoptions

Rights of families of origin need to be 
strengthened throughout
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on speciic themes such as HIV/AIDS, education and disability, child labour, 
witchcraft stigmatisation, street children, parent-child relationships and child 
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